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REQUEST FOR PROPOSALS  
  
NOTICE IS HEREBY GIVEN; that the Undersigned, on behalf of the Essex County 
Board of Supervisors, will accept sealed Proposals at the Office of the Purchasing 
Agent until 3:00 P.M. on October 12, 2017 for Test Well Drilling Services.  
  
Specifications are available by contacting the Office of the Purchasing Agent, 7551 
Court Street, Elizabethtown, New York 12932, by calling 518-873-3330, or on the 
County’s website at: www.co.essex.ny.us.  
  
All proposals submitted in response to this notice shall be marked “SEALED PROPOSAL 
– TEST WELL DRILLING SERVICES” clearly on the outside of the envelope.  
  
Dated:  October 6, 2017  
  
Linda M. Wolf, CPA  
Purchasing Agent  
Essex County Government Center  
Elizabethtown, New York 12932  
(518) 873-3332  
  

http://www.co.essex.ny.us/
http://www.co.essex.ny.us/


INSTRUCTIONS TO PROPOSERS  
  

In addition to the proposal, the proposer shall submit executed non-collusion bid certificates 
signed by the proposer or one of its officers as required by the General Municipal Law Sec. 
103d.  The proposer shall also submit an executed certificate of compliance with the Iran 
Divestment Act signed by the proposer or one of its officers as required by the General 
Municipal Law Sec. 103g.  
  
Any questions or clarifications concerning this RFP should be directed to the County’s 
Purchasing Agent: 
 

 Linda Wolf, Purchasing Agent 
P.O. Box 217 
Elizabethtown, NY 12932 
P: (518) 873-3332 
E-mail:  lwolf@co.essex.ny.us 
 

CONTRACT NEGOTIATIONS 
 
After review and interviews are complete, the County will approve the successful Proposal via 
Board Resolution and then provide a Notice of Award to the respondent.  
 
CONTRACT EXECUTION 
 
Once the contract Terms and Conditions have been approved, the final contract cannot be 
executed until the GOSR / CDBG-DR program requirements are completed and provided as part 
of the contract documents, such as the M/WBE & Section 3 Plans, other required forms and 
plans, etc. Once these have been provided the County Board will execute the final contracts 
with the respondent. 
 
SELECTION OF THE CONSULTANT IS PLANNED PER THIS SCHEDULE 
 

A. RFP Posted:  Friday, October 6, 2017 
B. Statements Due: Thursday, October 20, 2017 by 3:00 pm. 
C. Engineer and Town Board Proposal Review: TBA 
D. Contract Awarded estimated:  Friday, November 3, 2017. 

 
Essex County reserves the right to reject any and all proposals not considered to be in the best 
interest of Essex County, and to waive any technical or formal defect in the proposals which is 
considered by Essex County to be merely irregular, immaterial, or unsubstantial.  
  
Essex County affirmatively states that in regard to any contract entered into pursuant to this 
notice, without regard to race, color, sex, religion, age, national origin, disability, sexual 
preference or Vietnam Era veteran status, disadvantaged and minority or women-owned 
business enterprises will be afforded equal opportunity to submit bids in response hereto.  

mailto:lwolf@co.essex.ny.us


Addenda will be posted on the Essex County Website, interested contractors are urged to 
check before submitting their proposal.  
  
Each bidder will need to complete, sign, have notarized and return the following documents 
with their Proposal:  
  

1) Vendor Responsibility Questionnaire  
2) Certification of Compliance With Iran Divestment Act  
3) Non-Collusive Bidding Certification  

 
The consultant will also be required to comply with Office of Community Renewal (OCR) 
Community Block Development Grant (CDBG) and the Governor’s Office of Storm Recovery 
(GOSR) requirements. (e.g., M/WBE, DBRA, EEO, Section 3, etc.).  The successful respondent 
must have the contract approved by Essex County and GOSR prior to execution. 
 
Program requirements reports will be provided via an internet-based system called Elation 
Systems. 

 
For more information regarding CDBG & NYS GOSR requirements, please see the following 
links: 

 
• https://stormrecovery.ny.gov/ 
• https://www.nyscr.ny.gov/ 
• https://stormrecovery.ny.gov/mwbe-outreach 
• https://stormrecovery.ny.gov/upcoming-M/WBE-and-section-3-opportunities 
 

For more information on Elation Systems, please see the following link: 
 
• https://www.elationsys.com/elationsys/ 

 
AVAILABLE  INFORMATION 

 
Any materials provided to the consultant shall be considered confidential and returned to the 
Town upon completion of use.  Access to the Town facilities will be made available after the 
consultant selection and will be coordinated with the Town Supervisor, staff and Project 
Engineer. 
 

  

https://stormrecovery.ny.gov/
https://www.nyscr.ny.gov/
https://stormrecovery.ny.gov/mwbe-outreach
https://stormrecovery.ny.gov/upcoming-M/WBE-and-section-3-opportunities
https://www.elationsys.com/elationsys/
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I. BACKGROUND 
 

A. The Town of Jay is a small rural community located in Essex County located on the 
west shore of Lake Champlain. The Town lies entirely within the Adirondack Park. The 
Town’s population is approximately 2,506 people.  The Town of Jay owns and operates 
a water system, consisting of a ground water source, gravity storage and distribution 
to two (2) water districts (Ausable Forks Water and Town of Black Brook Water) 
serving approximately 500 users.  

 
B. The Town is in the process of seeking a groundwater drinking water supply source to 

replace the current system that is insufficient quality and supply for the community 
residents and the two districts.  The Hydrogeologist’s Well Siting Report is available 
from the Town upon request. 

 
C. The County is looking for a committed and experienced well driller to perform the 

following tasks on behalf of the Town (as needed): 
 

Sand and Gravel Test Wells and Development: 
i. Drill 6” diameter test wells in known sand & gravel areas to an estimated 

depth of approximately 300’ depths. 
ii. Drilling shall be accomplished by dual rotary, eccentric (e.g. Concentrix, 

Odex), or sonic drilling method to penetrate and sample overburden 
deposits.  Air/mud rotary drilling is not acceptable. 

iii. Provide pumping tests and all necessary equipment to determine volume 
yield according to geologic conditions & NYS DOH standards and under 
the supervision of the Town’s hydrogeologist. 

iv. Provide development of the Well & Sieve analysis according to geologic 
conditions & NYS DOH standards and the Town hydrogeologist’s 
recommendations. 

v. Town’s hydrogeologist will provide NYS DOH standard sampling and testing. 
vi. For test wells deemed unsuccessful and unable to be used as monitoring 

wells, conduct decommissioning in accordance with NYS DOH 
recommendations and standards. 

 
Supplies, Equipment & Site Access: 

i. Include all temporary & permanent equipment/apparatus in quote to install 
and test each well, to include casings, drive shoes, well screens, temporary 
pumping etc. 

ii. Permanent items such as drop pipe, pumps, etc. are out of scope for this RFP. 
iii. Town will be responsible for providing access to the proposed job sites. 

 
Reports: 

iv. Document and provide Reports of all drinking water test well construction 
and testing for use in an organized, digital format. 
 
 



 

 

II. PROPOSAL REQUIREMENTS  
 

Respondent must supply one (1) hard copy and an electronic (pdf) copy of its submission to 
the attention of Essex County’s Purchasing Agent no later than 3:00 pm on October 12, 2017.  
  

Essex County Department of Purchasing  
Attn:  Linda Wolf  
P.O. 217, 7551 Court Street  
Elizabethtown, NY 12932  

      Phone:  518‐873‐3332   Fax:  518‐873‐3339  
Email: lwolf@co.essex.ny.us  

  
Proposer's should send the completed "Technical" and "Cost" proposals under separate cover.  
  
A. Technical Proposal 

1. General Requirements – The purpose of the proposal is to demonstrate the 
qualifications, competence and capacity of the contractors in conformity with the 
requirements of this request for proposals.  As such, the substance of proposals will 
carry more weight than their form or manner of presentation.  The proposal should 
demonstrate the qualifications of the firm and of the particular staff to be assigned to 
this project.  It should also specify an approach that will meet the request for 
proposals requirements. 

The proposal should address all the points outlined in the request for proposals.  The 
proposal should be prepared simply and economically, providing a straightforward, 
concise description of the proposer’s capabilities to satisfy the requirements of the 
request for proposals.  While additional data may be presented, the following 
subjects, item Nos. 2 through 10, must be included.  They represent the criteria 
against which the proposal will be evaluated. 

 
2. Relevant Experience.  Previous projects that demonstrate relevant experience and 

identify public sector clients for whom Respondent has provided similar work in the 
past five years.  For each project described, provide current contact information for 
the individual with whom Respondent worked.  
 
Attachments.  Resumes and material helpful to the technical evaluation may also be 
attached (short project descriptions, brochures).  

 
3. Respondent’s legal structure, areas of expertise, length of time in business, number of 

employees and detailed contact information for the person authorized to contractually 
obligate the Respondent and for the person administratively responsible for the 
Submittal. 
 



 

 

4. Identify any Sub-consultants, including a summary of the organization, experience 
and technical skills.  Respondent shall not employ, contract with, or use the services 
of any consultant for the work of this Contract (except such third parties which may 
be used by the Respondent in the normal course of business, such as couriers, 
imaging services, etc.) without obtaining the prior written approval of GOSR.  

 
5. Approach and Methodology.  Respondent’s understanding of the scope, including a 

detailed work plan to complete the design services.  
  

6. Staffing Plan.  Respondent’s capacity to provide services in the required timeframe, 
and key personnel to provide services and the proposed staffing plan.  Outline the 
resumes of key personnel who will be assigned to the project, including their years of 
experience and functions on this project.  

  
7. Ability to Conform to Essex County’s Deadline Schedule.  Describe firm’s workload and 

the impact on its current capacity to perform services on this project, and describe 
specifically how the firm will comply with the required delivery schedule set forth in the 
Schedule.  

 
8. Resilient & Sustainable Design.  GOSR is committed to promoting sustainability and 

resiliency through resilient and green design in building and infrastructure projects 
funded through the NY Rising Community Reconstruction program.  Engineering and 
design work should incorporate sustainability measures, resilient techniques, and green 
infrastructure practices where possible. (See Attachment 4 Environmental Review for 
NY Rising Community Reconstruction Program Projects).  Respondents should include 
in their submission a brief description of the green and resilient projects on which they 
have worked, and if applicable how that experience may be applied to this project. 
Previous experience in such design will be considered in the evaluation of responses.  

  
9. Commitment to Comply with All Applicable Federal, State, and Local Regulations, 

including Minority and Women‐Owned Business Enterprise (M/WBE) and Section 3.  
Describe firm’s commitment to and plan for complying with all applicable federal, 
state, and local regulations, including, as described below, M/WBE obligations and 
hiring requirements under Section 3 of the Housing and Community Development Act. 
Include a completed M/WBE Utilization Plan, demonstrating the extent to which the 
firm will utilize M/WBE Sub-consultants on this project.  This is a factor for firm 
selection, and Respondents who demonstrate a commitment to comply will receive 
the most points (as described herein under Evaluation Procedures).  
 

10.  Disclosure.  Disclose all allegations or claims of substandard work, unethical or illegal 
practices or debarment or suspension from state or federally‐funded projects, and 
provide documentation as to the resolution of these matters.  Respondent must not 
be suspended or debarred from participation in state‐ or federally‐funded projects.  
Include a completed NYS Vendor Responsibility Questionnaire and notarized 



 

 

certification, along with verification that a completed NYS Vendor Responsibility 
Questionnaire has been filed with the NYS Office of the State Comptroller: 
http://www.osc.state.ny.us/vendrep/. Failure to complete and submit the NYS Vendor 
Responsibility Questionnaire may be cause for a Submittal to be rejected.  

  

  

http://www.osc.state.ny.us/vendrep/
http://www.osc.state.ny.us/vendrep/
http://www.osc.state.ny.us/vendrep/


 

 

NO DOLLARS SHOULD BE INCLUDED IN THE TECHNICAL PROPOSAL  
  
  
B. Cost Proposal: 

 
i. Cost All Proposals must be in Firm Fixed Price format (Lump Sum & Unit Price). See 

Attachment 1 for the draft Schedule of Values. 
 

ii. Manner of Payment – Progress payments will be made on the basis of hours of work 
completed during the course of the engagement and out-of-pocket expenses incurred 
in accordance with the firm’s dollar cost bid proposal.  Interim billing shall cover a 
period of not less than a calendar month. 

 
iii. Complete the following forms & Attachments: 

 
1. Non-Construction For-Profit Vendor Questionnaire 
2. DRAFT MWBE Utilization Plan  
3. DRAFT Section 3 Plan  

 
 
  

  



 

 

III. EVALUATION PROCEDURES  
 
The Selection Committee will review qualifications of the proposals.  Firms with unacceptably 
low technical qualifications will be eliminated from further consideration.   
 
After the qualifications for each firm has been established, the dollar cost bid will be examined. 
 
The County reserves the rights to retain all proposals submitted and use any idea in a proposal 
regardless of whether that proposal is selected. 
 
Evaluation Criteria 
 
Proposals will be evaluated using three sets of criteria.  Firms meeting the mandatory criteria 
will have their proposals evaluated and scored for both technical qualifications and price.  The 
following represent the principal selection criteria that will be considered during the evaluation 
process. 
 
During or after the review of responses, Essex County may submit written questions and 
requests for clarification, and may conduct interviews.   Respondents must comply with the 
calendar identified in Schedule II: Deadline Schedule, which may be adjusted if necessary.  
  
Essex County shall evaluate each respondent in terms of:  
 
1.  Mandatory Elements: 
 

A) The consultant shall be professionally registered/licensed and experienced in the 
construction of bedrock / screened sand-and-gravel water wells in the State of New 
York,  
 

B) The respondents shall have installed and constructed at least ten (10) municipal wells of 
similar design of each type of well within the State of New York over the last five (5) 
years.  
 

C) Provide minimum of three (3) municipal references. Include name, phone number, title 
and type of work completed.  
 

D) A minimum of eight (8) years of professional experience.  
 

E) Proposals must include an execution schedule with any constraint assumptions 
identified. 
 

F) Excellent writing, data analysis, and oral presentation skills, required. Also, candidates 
need to be proficient with Microsoft Word, Outlook, Excel, Access, PowerPoint, and 
scheduling software. 

 



 

 

2.  Technical Factors:         Maximum Points  
 

A) Relevant Experience and performance on past projects in Towns                                 
of a similar size           10  

B) Proposed Technical Approach and Schedule      10 
 

C) Approach to well development & ability to complete all stated 
tasks with minimal outsourcing         10 
 

D) Quality and accuracy of the response.        10 
 

E) Commitment to Comply with all Applicable Federal, State and Local  
Regulations  including M/WBE and Section 3         10 

 
 Total Maximum Points for Technical        50  

3.  Price                            Maximum Points 
 
           50 
 
Cost will not be the primary factor in the selection of firm.  The proposed price will be graded 
based upon the following formula:  
 
Average Bid/Your Price = X (whereby X cannot exceed 100%)  
 
X *50 points = Points awarded based on cost  

 
  



 

 

IV.  GOSR-REQUIRED ATTACHMENTS 
 
1. Attachment 1:  Draft Schedule of Values 

2. Attachment 2:  GOSR Subrecipeint Exhibit E 

3. Attachment 3:  NYS Non-Construction For-Profit Vendor Questionnaire 

4. Attachment 4:  Community Reconstruction Environmental Guidance 

5. Attachment 5:  GOSR MWBE Good Faith Efforts Guidance 

6. Attachment 6:  GOSR MWBE Utilization Plan Template 

7. Attachment 7:  Section 3 Contractors Plan Template 
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Attachment 1: DRAFT SCHEDULE OF VALUES* 
 
 
 

DESCRIPTION OF SERVICE BASIS OF 
PAYMENT 

6” SCREENED SAND & GRAVEL TEST WELLS  
  

 
 
 
 
 
 

ALL UNIT PRICE 

General Condition 
Mobilization 
Demobilization 
Overburden Drilling 
Well Drilling (6”D x approx. 150’ – 200’ depth) 
Drive Shoe 
Well Screen 
Sieve Analysis 
Well Development 
Temporary Casing, Screen, Drop Pipe, Pump & Generator Allowance 
Water & Sediment Site controls (silt fence, etc.)  
Site Restoration  
4-HR Step Test for EACH Test Well                  

    Overland Discharge Pipe 
 

 

*Some additional elements may be required to be included by the respondents, these represented are 
the minima. 
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EXHIBIT E 
 

SUPPLEMENTARY CONDITIONS FOR CONTRACTS 
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DEFINITIONS 
 

 
 “GOSR”: Governor’s Office of Storm Recovery and its successors and assigns, as well as the 

Housing Trust Fund Corporation and its successors and assigns, and its parent entities 
and their successors and assigns. 

 
“Subrecipient”:            
 
“Contractor”:             
 
When these Supplementary Conditions are attached to any lower tier contract (e.g., a contract 
between Contractor (as defined above) and any subcontractor, or between Contractor’s direct or 
indirect subcontractors), references herein to “Subrecipient” shall be deemed to refer to the party 
seeking products and/or services, and references to “Contractor” shall be deemed to refer to the 
party providing products and/or services, and references to the “Agreement” or “Contract” or 
“contract” shall be deemed to refer to the agreement between such subcontracting parties. 
 
 

ORDER OF PRECEDENCE 
 

 
In the event of a conflict between the terms of these Supplementary Conditions and the terms of 
the remainder of the contract (including any other attachments thereto and amendments thereof), 
the terms of these Supplementary Conditions shall control. 
 
In the event of a conflict among the requirements found in these Supplementary Conditions, 
which conflict would make it impossible to comply with all of the requirements set forth herein, 
the provisions shall be applied with the following priority:  
 

(1) Part I: Required Federal Provisions; then 
(2) Part II: Required State Provisions;  
 

and the remaining requirements shall be interpreted in a manner so as to allow for the terms 
contained therein to remain valid and consistent with such superseding provisions.  If any 
provision of these Supplementary Conditions relates to a matter embraced by another 
provision(s) of these Supplementary Conditions, but is not in conflict therewith, all such 
provisions shall apply.  Any question as to which requirements control in a particular instance 
which cannot be resolved by Contractor and Subrecipient shall be submitted in writing 
(indicating the issue and the applicable provisions) by Subrecipient to GOSR, which shall decide 
the applicable question. 
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PART I: REQUIRED FEDERAL PROVISIONS 
 

 
 The following terms and conditions apply to any contract for which any portion of the 
funding is derived from a grant made by the United States Department of Housing and Urban 
Development (“HUD”).   
 
 

GENERAL CONDITIONS 
 
 
1. PROVISIONS REQUIRED BY LAW DEEMED INSERTED.   Each and every 
provision of law and clause required by law to be inserted in this contract shall be deemed to be 
inserted herein and the contract shall be read and enforced as though it were included herein, and 
if through mistake or otherwise any such provision is not inserted, or is not correctly inserted, 
then upon the application of either party the contract shall forthwith be physically amended to 
make such insertion or correction. 
 
2. STATUTORY AND REGULATORY COMPLIANCE.   Contractor shall comply with 
all laws and regulations applicable to the Community Development Block Grant-Disaster 
Recovery funds appropriated by the Disaster Relief Appropriations Act, 2013 (Pub. L. 113-2), 
including but not limited to the applicable Office of Management and Budget Circulars, which 
may impact the administration of funds and/or set forth certain cost principles, including the 
allowability of certain expenses. 
 
3. BREACH OF CONTRACT TERMS.   The Subrecipient and GOSR reserve their rights 
to all administrative, contractual, or legal remedies, including but not limited to suspension or 
termination of this contract, in instances where the Contractor or any of its subcontractors violate 
or breach any contract term.  If the Contractor or any of its subcontractors violate or breach any 
contract term, they shall be subject to such sanctions and penalties as may be appropriate.  The 
duties and obligations imposed by the contract documents and the rights and remedies available 
thereunder shall be in addition to and not a limitation of any duties, obligations, rights and 
remedies otherwise imposed or available by law. 
 
4. REPORTING REQUIREMENTS.   The Contractor shall complete and submit all 
reports, in such form and according to such schedule, as may be required by the Subrecipient and 
GOSR.  The Contractor shall cooperate with all Subrecipient and GOSR efforts to comply with 
HUD requirements and regulations pertaining to reporting, including but not limited to 2 CFR 
Part 200 and 24 C.F.R. § 570.507. 
 
5. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT.   
Contracts or agreements for the performance of experimental, developmental, or research work 
shall provide for the rights of the federal government, GOSR, and the Subrecipient in any 
resulting invention in accordance with 37 C.F.R. Part 401, “Rights to Inventions Made by 
Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and 
Cooperative Agreements,” and any implementing regulations issued by HUD. 
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6. DEBARMENT, SUSPENSION, AND INELIGIBILITY.   The Contractor represents 
and warrants that it and its subcontractors are not debarred or suspended or otherwise excluded 
from or ineligible for participation in federal assistance programs subject to 2 C.F.R. Part 2424. 
The Contractor shall notify the Subrecipient and GOSR should it or any of its subcontractors 
become debarred or suspended or otherwise excluded from or ineligible for participation in 
federal assistance programs subject to 2 C.F.R. Part 2424. 
 
7. CONFLICTS OF INTEREST.   The Contractor shall notify the Subrecipient as soon as 
possible if this contract or any aspect related to the anticipated work under this contract raises an 
actual or potential conflict of interest (as described in 2 CFR Part 200).  The Contractor shall 
explain the actual or potential conflict in writing in sufficient detail so that the Subrecipient is 
able to assess such actual or potential conflict.  The Contractor shall provide the Subrecipient any 
additional information necessary for the Subrecipient to fully assess and address such actual or 
potential conflict of interest.  The Contractor shall accept any reasonable conflict mitigation 
strategy employed by the Subrecipient, including but not limited to the use of an independent 
subcontractor(s) to perform the portion of work that gives rise to the actual or potential conflict.  
If requested by GOSR, Contractor shall sign a certification affirming that it has no conflict of 
interest arising from performance of work on a specific task. 
 
8. SUBCONTRACTING.  The Contractor represents to the Subrecipient that all work shall 
be performed by personnel experienced in the appropriate and applicable profession and areas of 
expertise, taking into account the nature of the work to be performed under this contract. 
 
The Contractor will include these Required Federal Provisions in every subcontract issued by it 
so that such provisions will be binding upon each of its subcontractors as well as the requirement 
to flow down such terms to all lower-tiered subcontractors. 
 
9. ASSIGNABILITY.   The Contractor shall not assign any interest in this contract, and shall 
not transfer any interest in the same (whether by assignment or novation) without prior written 
approval of the Subrecipient. 
 
10. INDEMNIFICATION.   The Contractor shall indemnify, defend, and hold harmless the 
Subrecipient, GOSR, and their agents and employees from and against any and all claims, 
actions, suits, charges, and judgments arising from or related to the negligence or willful 
misconduct of the Contractor in the performance of the services called for in this contract. 
 
11. TERMINATION FOR CAUSE (Applicable to contracts exceeding $10,000).   If, 
through any cause, the Contractor shall fail to fulfill in a timely and proper manner his 
obligations under this contract, or if the Contractor shall violate any of the covenants, 
agreements, or stipulations of this contract, the Subrecipient shall thereupon have the right to 
terminate this contract by giving written notice to the Contractor of such termination and 
specifying the effective date thereof, at least five (5) days before the effective date of such 
termination.  In such event, all finished or unfinished documents, data, studies, surveys, 
drawings, maps, models, photographs, and reports prepared by the Contractor under this contract 
shall, at the option of the Subrecipient, become the Subrecipient’s property and the Contractor 
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shall be entitled to receive just and equitable compensation for any work satisfactorily completed 
hereunder.  Notwithstanding the above, the Contractor shall not be relieved of liability to the 
Subrecipient for damages sustained by the Subrecipient by virtue of any breach of the contract 
by the Contractor, and the Subrecipient may withhold any payments to the Contractor for the 
purpose of set-off until such time as the exact amount of damages due the Subrecipient from the 
Contractor is determined. 
 
12. TERMINATION FOR CONVENIENCE (Applicable to contracts exceeding $10,000).   
The Subrecipient may terminate this contract at any time by giving at least ten (10) days’ notice 
in writing to the Contractor.  If the contract is terminated by the Subrecipient as provided herein, 
the Contractor will be paid for the time provided and expenses incurred up to the termination 
date. 
 
13. LOBBYING (Applicable to contracts exceeding $100,000).   The Contractor certifies, to 
the best of his or her knowledge and belief, that: 
 

A. No federal appropriated funds have been paid or will be paid, by or on behalf of the 
Contractor, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any federal 
contract, the making of any federal grant, the making of any federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any federal contract, grant, loan, or cooperative agreement. 
 

B. If any funds other than federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member 
of Congress in connection with this federal contract, grant, loan, or cooperative 
agreement, the Contractor shall complete and submit Standard Form-LLL, “Disclosure 
Form to Report Lobbying,” in accordance with its instructions. 
 

C. The Contractor shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 
certify and disclose accordingly. 
 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making 
or entering into this transaction imposed by 31 U.S.C. § 1352. Any person who fails to file the 
required certification shall be subject to a civil penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
 
14. BONDING REQUIREMENTS (Applicable to construction and facility improvement 
contracts exceeding $100,000).   The Contractor shall comply with New York State bonding 
requirements, unless they have not been approved by HUD, in which case the Contractor shall 
comply with the following minimum bonding requirements: 
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A. A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid 

guarantee” shall consist of a firm commitment such as a bid bond, certified check, or 
other negotiable instrument accompanying a bid as assurance that the bidder will, upon 
acceptance of his bid, execute such contractual documents as may be required within the 
time specified. 
 

B. A performance bond on the part of the Contractor for 100 percent of the contract price. A 
“performance bond” is one executed in connection with a contract to secure fulfillment of 
all the Contractor’s obligations under such contract. 
 

C. A payment bond on the part of the Contractor for 100 percent of the contract price. A 
“payment bond” is one executed in connection with a contract to assure payment as 
required by law of all persons supplying labor and material in the execution of the work 
provided for in the contract. 

 
15. ACCESS TO RECORDS.   The Subrecipient, GOSR, HUD, the Comptroller General of 
the United States, or any of their duly authorized representatives, shall have, at any time and 
from time to time during normal business hours, access to any work product, books, documents, 
papers, and records of the Contractor which are related to this contract, for the purpose of 
inspection, audits, examinations, and making excerpts, copies and transcriptions. 
 
16. MAINTENANCE/RETENTION OF RECORDS.  Contractor shall retain all financial 
records, supporting documents, statistical records, and all other records pertinent to the 
Agreement (collectively, the “Records”) (i) for three (3) years from the time of closeout of 
HUD’s grant to the State or for the period provided in the CDBG regulations at 24 CFR 570.487 
(or other applicable laws and program requirements) and 24 CFR 570.488, or (ii) for six (6) 
years after the closeout of a CDBG-DR funded project pursuant to 42 USC 12707(a)(4) and New 
York Civil Practice Law and Rules § 213, whichever may be longer, provided that Section 1 of 
the Required State Provisions herein is also satisfied. 
 
 

CIVIL RIGHTS AND DIVERSITY PROVISIONS 
 
 
17. SMALL AND MINORITY FIRMS, WOMEN’S BUSINESS ENTERPRISES, AND 
LABOR SURPLUS AREA FIRMS.   The Contractor will comply with the small and minority 
firms, women’s business enterprise, and labor surplus area requirements as set forth at 2 CFR 
Part 200. Contractor will use its best efforts to afford small businesses, minority business 
enterprises, and women’s business enterprises the maximum practicable opportunity to 
participate in the performance of the contract. As used in these Required Federal Provisions, the 
terms “small business” means a business that meets the criteria set forth in Section 3(a) of the 
Small Business Act, as amended (15 U.S.C. § 632), and “minority and women’s business 
enterprise” means a business at least fifty-one (51) percent owned and controlled by minority 
group members or women. For the purpose of this definition, “minority group members” are 
Afro-Americans, Spanish-speaking, Spanish surnamed, or Spanish-heritage Americans, Asian-
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Americans, and American Indians. Subrecipient may rely on written representations by 
businesses regarding their status as minority and female business enterprises in lieu of an 
independent investigation. 
 
The Contractor will take necessary affirmative steps to assure that minority firms, women’s 
business enterprises, and labor surplus area firms are used in subcontracting when possible.  
Steps include: 
 

A. Placing qualified small and minority businesses and women’s business enterprises on 
solicitation lists; 
 

B. Assuring that small and minority businesses, and women’s business enterprises are 
solicited whenever they are potential sources; 
 

C. Dividing total requirements, when economically feasible, into smaller tasks or quantities 
to permit maximum participation by small and minority business, and women’s business 
enterprises; 
 

D. Establishing delivery schedules, where the requirement permits, which encourage 
participation by small and minority business, and women’s business enterprises; and 
 

E. Using the services and assistance of the Small Business Administration, and the Minority 
Business Development Agency of the Department of Commerce. 

 
18. TITLES VI AND VIII OF THE CIVIL RIGHTS ACT OF 1964 AND EXECUTIVE 
ORDER 11063.   The Contractor shall comply with the provisions of Titles VI and VIII of the 
Civil Rights Act of 1964 and with Executive Order 11063.  No person shall, on the grounds of 
race, color, religion, sex, or national origin, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiving Federal 
financial assistance. No person shall, on the grounds of race, color, religion, sex, or national 
origin, be discriminated against in the sale, rental, or financing of dwellings. To the extent that 
any such sale, lease or other transfer of land shall occur, Contractor, in undertaking its obligation 
to carry out the Program assisted hereunder, will not itself so discriminate.  
 
19. SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 
1974.   The Contractor shall comply with the provisions of Section 109 of the Housing and 
Community Development Act of 1974.  No person in the United States shall on the grounds of 
race, color, national origin, or sex be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity funded in whole or in part with 
funds made available under this title.  Section 109 further provides that discrimination on the 
basis of age under the Age Discrimination Act of 1975 or with respect to an otherwise qualified 
handicapped individual as provided in Section 504 of the Rehabilitation Act of 1973, as 
amended, is prohibited. 
 
20. SECTION 504 OF THE REHABILITATION ACT OF 1973 AND THE 
AMERICANS WITH DISABILITIES ACT OF 1990.   The Contractor shall comply with 
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section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794), as amended, and any applicable 
regulations, and with the Americans with Disabilities Act of 1990 (42 U.S.C. § 126), as 
amended, and any applicable regulations 
 
The Contractor agrees that no qualified individual with handicaps shall, solely on the basis of 
handicap, be excluded from participation in, be denied the benefits of, or otherwise be subjected 
to discrimination under any program or activity that receives federal financial assistance from 
HUD. 
 
21. AGE DISCRIMINATION ACT OF 1975.   The Contractor shall comply with the Age 
Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.), as amended, and any applicable 
regulations.  No person in the United States shall, on the basis of age, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under, any program 
or activity receiving federal financial assistance. 
 
22. NONDISCRIMINATION.    
 
The Contractor shall comply with the non-discrimination in employment and contracting 
opportunities laws, regulations, and executive orders referenced in 24 C.F.R. § 570.607. The 
applicable non-discrimination provisions in Section 109 of the Housing and Community 
Development Act of 1974 are still applicable. The Contractor shall comply with all other federal 
statutory and constitutional non-discrimination provisions. During the performance of this 
contract, the Contractor agrees as follows: 
  

A. The Contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. The Contractor will take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment without regard to their race, color, 
religion, sex, sexual orientation, gender identity, or national origin. Such action shall 
include, but not be limited to the following: Employment, upgrading, demotion, or 
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, including apprenticeship. The 
Contractor agrees to post in conspicuous places, available to employees and applicants 
for employment, notices to be provided setting forth the provisions of this 
nondiscrimination clause. 
 

B. The Contractor will, in all solicitations or advertisements for employees placed by or on 
behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, sexual orientation, gender 
identity, or national origin. 
 

C. The Contractor will not discharge or in any other manner discriminate against any 
employee or applicant for employment because such employee or applicant has inquired 
about, discussed, or disclosed the compensation of the employee or applicant or another 
employee or applicant. This provision shall not apply to instances in which an employee 
who has access to the compensation information of other employees or applicants as a 
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part of such employee's essential job functions discloses the compensation of such other 
employees or applicants to individuals who do not otherwise have access to such 
information, unless such disclosure is in response to a formal complaint or charge, in 
furtherance of an investigation, proceeding, hearing, or action, including an investigation 
conducted by the employer, or is consistent with the Contractor's legal duty to furnish 
information. 
 

D. The Contractor will send to each labor union or representative of workers with which he 
has a collective bargaining agreement or other contract or understanding, a notice to be 
provided advising the said labor union or workers' representatives of the Contractor's 
commitments under this section, and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment. 
 

E. The Contractor will comply with all provisions of Executive Order 11246 of September 
24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor. 
 

F. The Contractor will furnish all information and reports required by Executive Order 
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary of 
Labor, or pursuant thereto, and will permit access to his books, records, and accounts by 
the administering agency and the Secretary of Labor for purposes of investigation to 
ascertain compliance with such rules, regulations, and orders. 
 

G. In the event of the Contractor's noncompliance with the nondiscrimination clauses of this 
contract or with any of the said rules, regulations, or orders, this contract may be 
canceled, terminated, or suspended in whole or in part and the Contractor may be 
declared ineligible for further Government contracts or federally assisted construction 
contracts in accordance with procedures authorized in Executive Order 11246 of 
September 24, 1965, and such other sanctions may be imposed and remedies invoked as 
provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or 
order of the Secretary of Labor, or as otherwise provided by law. 
 

H. The Contractor will include the portion of the sentence immediately preceding paragraph 
(A) and the provisions of paragraphs (A) through (H) in every subcontract or purchase 
order unless exempted by rules, regulations, or orders of the Secretary of Labor issued 
pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such 
provisions will be binding upon each subcontractor or vendor. The Contractor will take 
such action with respect to any subcontract or purchase order as the administering agency 
may direct as a means of enforcing such provisions, including sanctions for 
noncompliance: Provided, however, that in the event a Contractor becomes involved in, 
or is threatened with, litigation with a subcontractor or vendor as a result of such 
direction by the administering agency, the Contractor may request the United States to 
enter into such litigation to protect the interests of the United States. 
 

With respect to construction contracts and subcontracts exceeding $10,000, The Contractor shall 
comply with Executive Order 11246 of September 24, 1965, entitled “Equal Employment 
Opportunity,” as amended by Executive Order 11375 of October 13, 1967; Executive Order 
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11478 of August 8, 1969; Executive Order 12107 of December 28, 1978; Executive Order 12086 
of October 5, 1978; and as supplemented in Department of Labor regulations (41 C.F.R. Part 60). 
Subrecipient shall include the following Specifications, which are required pursuant to 41 CFR 
60-4.3 in all federally assisted contracts and subcontracts. For the purposes of the Equal 
Opportunity Construction Contract Specifications and Clause below, the term “Construction 
Work” means the construction, rehabilitation, alteration, conversion, extension, demolition or 
repair of buildings, highways, or other changes or improvements to real property, including 
facilities providing utility services. The term also includes the supervision, inspection, and other 
onsite functions incidental to the actual construction. 

 
Standard Federal Equal Employment Opportunity Construction Contract 
Specifications for Contracts and Subcontracts in Excess of $10,000. (Federal Notice 
Required by 41 CFR 60-4.3) 
 
1. As used in these specifications: 
 
a. “Covered area” means the geographical area described in the solicitation from 
which this contract resulted; 
 
b. “Director” means Director, Office of Federal Contract Compliance Programs, 
United States Department of Labor, or any person to whom the Director delegates 
authority; 
 
c. “Employer identification number” means the Federal Social Security number used 
on the Employer’s Quarterly Federal Tax Return, U.S. Treasury Department Form 941. 
 
d. “Minority” includes: 

(i) Black (all persons having origins in any of the Black African racial groups 
not of Hispanic origin); 

(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South 
American or other Spanish Culture or origin, regardless of race); 

(iii) Asian and Pacific Islander (all persons having origins in any of the 
original peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific 
Islands); and 

(iv) American Indian or Alaskan Native (all persons having origins in any of 
the original peoples of North America and maintaining identifiable tribal affiliations 
through membership and participation or community identification). 
 
2. Whenever the contractor or any subcontractor at any tier, subcontracts a portion 
of the work involving any Construction trade, it shall physically include in each 
subcontract in excess of $10,000 the provisions of these specifications and the Notice 
which contains the applicable goals for minority and female participation and which is set 
forth in the solicitations from which this Agreement resulted. 
  
3. If the contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan 
approved by the U.S. Department of Labor in the covered area either individually or 
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through an association, its affirmative action obligations on all work in the Plan area 
(including goals and timetables) shall be in accordance with that Plan for those trades 
which have unions participating in the Plan. Contractors must be able to demonstrate 
their participation in and compliance with the provisions of any such Hometown Plan.  
Each contractor or subcontractor participating in an approved Plan is individually 
required to comply with its obligations under the EEO clause, and to make a good faith 
effort to achieve each goal under the Plan in each trade in which it has employees.  The 
overall good faith performance by other contractors or subcontractors toward a goal in an 
approved Plan does not excuse any covered contractor’s or subcontractor’s failure to take 
good faith efforts to achieve the Plan goals and timetables. 
 
4. The contractor shall implement the specific affirmative action standards provided 
in paragraphs 7 a through p of these specifications.  The goals set forth in the solicitation 
from which this Agreement resulted are expressed as percentages of the total hours of 
employment and training of minority and female utilization the contractor should 
reasonably be able to achieve in each Construction trade in which it has employees in the 
covered area.  Covered Construction contractors performing Construction Work in 
geographical areas where they do not have a Federal or federally assisted Construction 
contract shall apply the minority and female goals established for the geographical areas 
where the work is being performed.  Goals are published periodically in the Federal 
Register in notice form, and such notices may be obtained from any Office of Federal 
Contract Compliance Programs office or from Federal procurement contracting officers.  
The contractor is expected to make substantially uniform progress in meeting its goals in 
each craft during the period specified. 
 
5. Neither the provisions of any collective bargaining agreement, nor the failure by a 
union with whom the contractor has a collective bargaining agreement, to refer either 
minorities or women shall excuse the contractor’s obligations under these specifications, 
Executive Order 11246, or the regulations promulgated pursuant thereto. 
 
6. In order for the nonworking training hours of apprentices and trainees to be 
counted in meeting the goals, such apprentices and trainees must be employed by the 
contractor during the training period, and the contractor must have made a commitment 
to employ the apprentices and trainees at the completion of their training, subject to the 
availability of employment opportunities.  Trainees must be trained pursuant to training 
programs approved by the U.S. Department of Labor. 
 
7. The contractor shall take specific affirmative actions to ensure equal employment 
opportunity.  The evaluation of the contractor’s compliance with these specifications 
shall be based upon its effort to achieve maximum results from its actions.  The 
contractor shall document these efforts fully, and shall implement affirmative action steps 
at least as extensive as the following: 
 
a. Ensure and maintain a working environment free of harassment, intimidation, and 
coercion at all sites, and in all facilities at which the contractor’s employees are assigned 
to work.  The contractor, where possible, will assign two or more women to each 
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Construction project.  The contractor shall specifically ensure that all foremen, 
superintendents, and other on-site supervisory personnel are aware of and carry out the 
contractor’s obligation to maintain such a working environment, with specific attention to 
minority or female individuals working at such sites or in such facilities. 
b. Establish and maintain a current list of minority and female recruitment sources, 
provide written notification to minority and female recruitment sources and to 
community organizations when the contractor or its unions have employment 
opportunities available, and maintain a record of the organization’s responses. 
c. Maintain a current file of the names, addresses and telephone numbers of each 
minority and female off-the-street applicant and minority or female referral from a union, 
a recruitment source or community organization and of what action was taken with 
respect to each such individual.  If such individual was sent to the union hiring hall for 
referral and was not referred back to the contractor by the union or, if referred, not 
employed by the contractor, this shall be documented in the file with the reason therefor, 
along with whatever additional actions the contractor may have taken. 
d. Provide immediate written notification to the Director when the union or unions 
with which the contractor has a collective bargaining agreement has not referred to the 
contractor a minority person or woman sent by the contractor, or when the contractor has 
other information that the union referral process has impeded the contractor’s efforts to 
meet its obligations. 
e. Develop on-the-job training opportunities and/or participate in training programs 
for the area which expressly include minorities and women, including upgrading 
programs and apprenticeship and trainee programs relevant to the contractor’s 
employment needs, especially those programs funded or approved by the Department of 
Labor.  The contractor shall provide notice of these programs to the sources compiled 
under 7b above. 
f. Disseminate the contractor’s EEO policy by providing notice of the policy to 
unions and training programs and requesting their cooperation in assisting the contractor 
in meeting its EEO obligations; by including it in any policy manual and collective 
bargaining agreement; by publicizing it in the company newspaper, annual report, etc.; by 
specific review of the policy with all management personnel and with all minority and 
female employees at least once a year; and by posting the company EEO policy on 
bulletin boards accessible to all employees at each location where Construction Work is 
performed. 
g. Review, at least annually, the company’s EEO policy and affirmative action 
obligations under these specifications with all employees having any responsibility for 
hiring, assignment, layoff, termination or other employment decisions including specific 
review of these items with on-site supervisory personnel such as Superintendents, 
General Foremen, etc., prior to the initiation of Construction Work at any job site.  A 
written record shall be made and maintained identifying the time and place of these 
meetings, persons attending, subject matter discussed, and disposition of the subject 
matter. 
h. Disseminate the contractor’s EEO policy externally by including it in any 
advertising in the news media, specifically including minority and female news media, 
and providing written notification to and discussing the contractor’s EEO policy with 
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other contractors and subcontractors with whom the contractor does or anticipates doing 
business. 
i. Direct its recruitment efforts, both oral and written, to minority, female and 
community organizations, to schools with minority and female students and to minority 
and female recruitment and training organizations serving the contractor’s recruitment 
area and employment needs. Not later than one month prior to the date for the acceptance 
of applications for apprenticeship or other training by any recruitment source, the 
contractor shall send written notification to organizations such as the above, describing 
the openings, screening procedures, and tests to be used in the selection process. 
j. Encourage present minority and female employees to recruit other minority 
persons and women and, where reasonable, provide after school, summer and vacation 
employment to minority and female youth both on the site and in other areas of a 
contractor’s work force. 
k. Validate all tests and other selection requirements where there is an obligation to 
do so under 41 CFR Part 60-3. 
l. Conduct, at least annually, an inventory and evaluation at least of all minority and 
female personnel for promotional opportunities and encourage these employees to seek or 
to prepare for, through appropriate training, etc., such opportunities. 
m. Ensure that seniority practices, job classifications, work assignments and other 
personnel practices, do not have a discriminatory effect by continually monitoring all 
personnel and employment related activities to ensure that the EEO policy and the 
contractor’s obligations under these specifications are being carried out. 
n. Ensure that all facilities and company activities are non-segregated except that 
separate or single-user toilet and necessary changing facilities shall be provided to assure 
privacy between the sexes. 
o. Document and maintain a record of all solicitations of offers for subcontracts 
from minority and female Construction contractors and suppliers, including circulation of 
solicitations to minority and female contractor associations and other business 
associations. 
p. Conduct a review, at least annually, of all supervisor’s adherence to and 
performance under the Contractor’s EEO policies and affirmative action obligations. 
 
8. Contractors are encouraged to participate in voluntary associations which assist in 
fulfilling one or more of their affirmative action obligations (7a through p).  The efforts 
of a contractor association, joint contractor-union, contractor-community, or other similar 
group of which the contractor is a member and participant, may be asserted as fulfilling 
any one or more of its obligations under 7a through p of these specifications provided 
that the contractor actively participates in the group, makes every effort to assure that the 
group has a positive impact on the employment of minorities and women in the industry, 
ensures that the concrete benefits of the Program are reflected in the contractor’s minority 
and female work force participation, makes a good faith effort to meet its individual goals 
and timetables, and can provide access to documentation which demonstrates the 
effectiveness of actions taken on behalf of the contractor.  The obligation to comply, 
however, is the contractor’s and failure of such a group to fulfill an obligation shall not 
be a defense for the contractor’s noncompliance. 
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9. A single goal for minorities and a separate single goal for women have been 
established. The contractor, however, is required to provide equal employment 
opportunity and to take affirmative action for all minority groups, both male and female, 
and all women, both minority and non-minority.  Consequently, the contractor may be in 
violation of the Executive Order if a particular group is employed in a substantially 
disparate manner (for example, even though the contractor has achieved its goals for 
women generally, the contractor may be in violation of the Executive Order if a specific 
minority group of women is underutilized). 
 
10. The contractor shall not use the goals and timetables or affirmative action 
standards to discriminate against any person because of race, color, religion, sex, or 
national origin. 
 
11. The contractor shall not enter into any Subcontract with any person or firm 
debarred from Government contracts pursuant to Executive Order 11246 or suspended or 
is otherwise excluded from or ineligible for participation in federal assistance programs. 
 
12. The contractor shall carry out such sanctions and penalties for violation of these 
specifications and of the Equal Opportunity Clause, including suspension, termination 
and cancellation of existing subcontracts as may be imposed or ordered pursuant to 
Executive Order 11246, as amended, and its implementing regulations, by the Office of 
Federal Contract Compliance Programs.  Any contractor who fails to carry out such 
sanctions and penalties shall be in violation of these specifications and Executive Order 
11246, as amended. 
 
13. The contractor, in fulfilling its obligations under these specifications, shall 
implement specific affirmative action steps, at least as extensive as those standards 
prescribed in paragraph 7 of these specifications, so as to achieve maximum results from 
its efforts to ensure equal employment opportunity.  If the contractor fails to comply with 
the requirements of the Executive Order, the implementing regulations, or these 
specifications, the Director shall proceed in accordance with 41 CFR 60-4.8. 
 
14. The contractor shall designate a responsible official to monitor all employment 
related activity to ensure that the company EEO policy is being carried out, to submit 
reports relating to the provisions hereof as may be required by the Government and to 
keep records.  Records shall at least include for each employee the name, address, 
telephone numbers, Construction trade, union affiliation if any, employee identification 
number when assigned, social security number, race, sex, status (e.g., mechanic, 
apprentice trainee, helper, or laborer), dates of changes in status, hours worked per week 
in the indicated trade, rate of pay, and locations at which the work was performed.  
Records shall be maintained in an easily understandable and retrievable form; however, 
to the degree that existing records satisfy this requirement, contractors shall not be 
required to maintain separate records. 
 
15. Nothing herein provided shall be construed as a limitation upon the application of 
other laws which establish different standards of compliance or upon the application of 



15 
 

requirements for hiring of local or other areas residents (e.g., those under the Public 
Works Employment Act of 1977 and the Community Development Block Grant 
Program). 

 
 
23. CERTIFICATION OF NONSEGREGATED FACILITIES (Applicable to 
construction contracts exceeding $10,000).   The Contractor certifies that it does not maintain 
or provide for its establishments, and that it does not permit employees to perform their services 
at any location, under its control, where segregated facilities are maintained.  It certifies further 
that it will not maintain or provide for employees any segregated facilities at any of its 
establishments, and it will not permit employees to perform their services at any location under 
its control where segregated facilities are maintained.  The Contractor agrees that a breach of this 
certification is a violation of the nondiscrimination clause of this contract. 
 
As used in this certification, the term “segregated facilities” means any waiting rooms, work 
areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms, 
and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment 
areas, transportation and housing facilities provided for employees which are segregated by 
explicit directive or are, in fact, segregated on the basis of race, color, religion, or national origin 
because of habit, local custom, or any other reason. 
 
The Contractor further agrees that (except where it has obtained for specific time periods) it will 
obtain identical certification from proposed subcontractors prior to the award of subcontracts 
exceeding $10,000 which are not exempt from the provisions of the nondiscrimination clause; 
that it will retain such certifications in its files; and that it will forward the preceding notice to 
such proposed subcontractors (except where proposed subcontractors have submitted identical 
certifications for specific time periods). 
 
24. SECTION 503 OF THE REHABILITATION ACT OF 1973 (Applicable to contracts 
exceeding $10,000).   The Contractor shall comply with section 503 of the Rehabilitation Act of 
1973 (29 U.S.C. § 793), as amended, and any applicable regulations. 
 

A. The Contractor will not discriminate against any employee or applicant for employment 
because of physical or mental disability in regard to any position for which the employee 
or applicant for employment is qualified. The Contractor agrees to take affirmative action 
to employ, advance in employment and otherwise treat qualified individuals with 
disabilities without discrimination based on their physical or mental disability in all 
employment practices, including the following:  

 
1. Recruitment, advertising, and job application procedures;  
2. Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, 

termination, right of return from layoff and rehiring;  
3. Rates of pay or any other form of compensation and changes in compensation;  
4. Job assignments, job classifications, organizational structures, position 

descriptions, lines of progression, and seniority lists;  
5. Leaves of absence, sick leave, or any other leave;  
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6. Fringe benefits available by virtue of employment, whether or not administered 
by the Contractor;  

7. Selection and financial support for training, including apprenticeship, professional 
meetings, conferences, and other related activities, and selection for leaves of 
absence to pursue training;  

8. Activities sponsored by the Contractor including social or recreational programs; 
and  

9. Any other term, condition, or privilege of employment.  
 

B. The Contractor agrees to comply with the rules, regulations, and relevant orders of the 
Secretary of Labor issued pursuant to the act.  
 

C. In the event of the Contractor’s noncompliance with the requirements of this clause, 
actions for noncompliance may be taken in accordance with the rules, regulations, and 
relevant orders of the Secretary of Labor issued pursuant to the act.  
 

D. The Contractor agrees to post in conspicuous places, available to employees and 
applicants for employment, notices in a form to be prescribed by the Deputy Assistant 
Secretary for Federal Contract Compliance Programs, provided by or through the 
contracting officer. Such notices shall state the rights of applicants and employees as well 
as the Contractor’s obligation under the law to take affirmative action to employ and 
advance in employment qualified employees and applicants with disabilities. The 
Contractor must ensure that applicants and employees with disabilities are informed of 
the contents of the notice (e.g., the Contractor may have the notice read to a visually 
disabled individual, or may lower the posted notice so that it might be read by a person in 
a wheelchair).  
 

E. The Contractor will notify each labor organization or representative of workers with 
which it has a collective bargaining agreement or other contract understanding, that the 
Contractor is bound by the terms of section 503 of the Rehabilitation Act of 1973, as 
amended, and is committed to take affirmative action to employ and advance in 
employment individuals with physical or mental disabilities.  
 

F. The Contractor will include the provisions of this clause in every subcontract or purchase 
order in excess of $10,000, unless exempted by the rules, regulations, or orders of the 
Secretary issued pursuant to section 503 of the act, as amended, so that such provisions 
will be binding upon each subcontractor or vendor. The Contractor will take such action 
with respect to any subcontract or purchase order as the Deputy Assistant Secretary for 
Federal Contract Compliance Programs may direct to enforce such provisions, including 
action for noncompliance. 

 
25. SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968 
(Applicable to contracts exceeding $100,000 in value for housing construction, 
rehabilitation, or other public construction).   
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A. The work to be performed under this contract is subject to the requirements of Section 3 
of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. § 1701u 
(Section 3). The purpose of Section 3 is to ensure that employment and other economic 
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 
3, shall, to the greatest extent feasible, be directed to low- and very low-income persons, 
particularly persons who are recipients of HUD assistance for housing.  
 

B. The parties to this contract agree to comply with HUD’s regulations in 24 C.F.R. Part 
135, which implement Section 3. As evidenced by their execution of this contract, the 
parties to this contract certify that they are under no contractual or other impediment that 
would prevent them from complying with the part 135 regulations.  
 

C. The Contractor agrees to send to each labor organization or representative of workers 
with which the Contractor has a collective bargaining agreement or other understanding, 
if any, a notice advising the labor organization or workers’ representative of the 
Contractor’s commitments under this Section 3 clause, and will post copies of the notice 
in conspicuous places at the work site where both employees and applicants for training 
and employment positions can see the notice. The notice shall describe the Section 3 
preference, shall set forth minimum number and job titles subject to hire, the availability 
of apprenticeship and training positions, the qualifications for each, the name and 
location of the person(s) taking applications for each of the positions, and the anticipated 
date the work shall begin.  
 

D. The Contractor agrees to include this Section 3 clause in every subcontract subject to 
compliance with regulations in 24 C.F.R. Part 135, and agrees to take appropriate action, 
as provided in an applicable provision of the subcontract or in this Section 3 clause, upon 
a finding that the subcontractor is in violation of the regulations in 24 C.F.R. Part 135. 
The Contractor will not subcontract with any subcontractor where the Contractor has 
notice or knowledge that the subcontractor has been found in violation of the regulations 
in 24 C.F.R. Part 135.  
 

E. The Contractor will certify that any vacant employment positions, including training 
positions, that are filled: (1) after the Contractor is selected but before the contract is 
executed, and (2) with persons other than those to whom the regulations of 24 C.F.R. Part 
135 require employment opportunities to be directed, were not filled to circumvent the 
Contractor’s obligations under 24 C.F.R. Part 135.  
 

F. Noncompliance with HUD’s regulations in 24 C.F.R. Part 135 may result in sanctions, 
termination of this contract for default, and debarment or suspension from future HUD 
assisted contracts.  
 

G. With respect to work performed in connection with Section 3 covered Indian housing 
assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act 
(25 U.S.C. § 450e) also applies to the work to be performed under this contract. Section 
7(b) requires that to the greatest extent feasible: (i) preference and opportunities for 
training and employment shall be given to Indians, and (ii) preference in the award of 
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contracts and subcontracts shall be given to Indian organizations and Indian-owned 
Economic Enterprises. Parties to this contract that are subject to the provisions of Section 
3 and section 7(b) agree to comply with Section 3 to the maximum extent feasible, but 
not in derogation of compliance with section 7(b). 
 

H. Irrespective of any applicable federal reporting requirements as noted in the statutory 
language above or otherwise, Contractor shall submit quarterly reports along with any 
supporting documentation, in a form acceptable to Subrecipient, of its Section 3 
compliance efforts to Subrecipient. Contractor may be required to consolidate all reports 
received from subcontractors and lower-tiered subcontractors into a single report or 
several reports as reasonably requested by Subrecipient.  Notwithstanding the provision 
of such reports and supporting documentation, Contractor shall maintain copies of all 
reports and supporting documents as set forth in these Supplementary Conditions.  

 
26. FAIR HOUSING ACT.   Contractor shall comply with the provisions of the Fair Housing 
Act of 1968 as amended. The act prohibits discrimination in the sale or rental of housing, the 
financing of housing or the provision of brokerage services against any person on the basis of 
race, color, religion, sex, national origin, handicap or familial status. Contractor shall comply 
with the provisions of the Equal Opportunity in Housing Act, which prohibits discrimination 
against individuals on the basis of race, color, religion, sex or national origin in the sale, rental, 
leasing or other disposition of residential property, or in the use or occupancy of housing assisted 
with federal funds. 
 
 

LABOR PROVISIONS 
 
 
27. COPELAND “ANTI-KICKBACK” ACT (Applicable to all construction or repair 
contracts).   Salaries of personnel performing work under this contract shall be paid 
unconditionally and not less often than once a month without payroll deduction or rebate on any 
account except only such payroll deductions as are mandatory by law or permitted by the 
applicable regulations issued by the Secretary of Labor pursuant to the Copeland “Anti-Kickback 
Act” of June 13, 1934 (48 Stat. 948; 62 Stat. 740; 63 Stat. 108; 18 U.S.C. § 874; and 40 U.S.C. § 
276c).  The Contractor shall comply with all applicable “Anti-Kickback” regulations and shall 
insert appropriate provisions in all subcontracts covering work under this contract to ensure 
compliance by subcontractors with such regulations, and shall be responsible for the submission 
of affidavits required of subcontractors thereunder except as the Secretary of Labor may 
specifically provide for variations of or exemptions from the requirements thereof. 
 
 
 
28. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT (Applicable to 
construction contracts exceeding $2,000 and contracts exceeding $2,500 that involve the 
employment of mechanics or laborers).   The Contractor shall comply with Sections 103 and 
107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. §§ 327-330) as 
supplemented by Department of Labor regulations (29 C.F.R. Part 5). 
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All laborers and mechanics employed by contractors or subcontractors shall receive overtime 
compensation in accordance with and subject to the provisions of the Contract Work Hours and 
Safety Standards Act, and the contractors and subcontractors shall comply with all regulations 
issued pursuant to that act and with other applicable federal laws and regulations pertaining to 
labor standards. 
 
29. DAVIS-BACON ACT AND OTHER LABOR COMPLIANCE (Applicable to 
construction contracts exceeding $2,000 when required by federal program legislation).    
The Contractor shall comply with the Davis Bacon Act (40 U.S.C. §§ 276a to 276a-7) as 
supplemented by Department of Labor regulations (29 C.F.R. Part 5), and all other applicable 
federal, state, and local laws and regulations pertaining to labor standards insofar as they apply to 
the performance of this agreement. In addition, Contractor shall comply with the Federal Labor 
Standards Provisions set forth in Form HUD-4010, available at 
http://portal.hud.gov/hudportal/documents/huddoc?id=DOC_12586.pdf. 
 
All laborers and mechanics employed by contractors or subcontractors, including employees of 
other governments, on construction work assisted under this contract, and subject to the 
provisions of the Federal acts and regulations listed in this paragraph, shall be paid wages at rates 
not less than those prevailing on similar construction in the locality as determined by the 
Secretary of Labor in accordance with the Davis Bacon Act. The Contractor shall maintain 
documentation that demonstrates compliance with hour and wage requirements of this part. Such 
documentation shall be made available to Subrecipient and GOSR for review upon request. 
 
If Contractor is engaged under a contract in excess of $2,000 for construction, renovation, or 
repair work financed in whole or in part with assistance provided by GOSR, Contractor agrees, 
except with respect to the rehabilitation or construction of residential property containing less 
than eight (8) units, to comply and to cause all subcontractors engaged under such contracts to 
comply with federal requirements adopted by GOSR pertaining to such contracts and with the 
applicable requirements of the Department of Labor under 29 C.F.R. Parts 1, 3, 5, and 7 
governing the payment of wages and ratio of apprentices and trainees to journey workers; 
provided that, if wage rates higher than those required under the regulations are imposed by state 
or local law, nothing hereunder is to relieve Contractor of its obligation, if any, to require 
payment of the higher wage. Contractor shall cause or require to be inserted in full, in all such 
contracts subject to such regulations, provisions meeting the requirements of this paragraph.  
 
 

ENVIRONMENTAL PROVISIONS 
 
 
30. ENERGY EFFICIENCY.   The Contractor shall comply with mandatory standards and 
policies relating to energy efficiency which are contained in the New York State energy 
conservation plan issued in compliance with the Energy Policy and Conservation Act (Public 
Law 94-163). 
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31. SOLID WASTE DISPOSAL.   Pursuant to 2 CFR § 200.322, Contractor must comply 
with section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation 
and Recovery Act (codified at 42 USC § 6962). The requirements of Section 6002 include 
procuring only items designated in guidelines of the Environmental Protection Agency (EPA) at 
40 CFR Part 247 that contain the highest percentage of recovered materials practicable, 
consistent with maintaining a satisfactory level of competition, where the purchase price of the 
item exceeds $10,000 or the value of the quantity acquired during the preceding fiscal year 
exceeded $10,000; procuring solid waste management services in a manner that maximizes 
energy and resource recovery; and establishing an affirmative procurement program for 
procurement of recovered materials identified in the EPA guidelines. 
 
32. CERTIFICATION OF COMPLIANCE WITH ENVIRONMENTAL LAWS.    
 
The Contractor and all subcontractors agree to comply with the following requirements (and 
their state and/or local counterparts or analogues, if any) insofar as they apply to the performance 
of this Agreement as any of the following may hereinafter be amended, superseded, replaced, or 
modified: 

 
A. Executive Order 11988, Floodplain Management, May 24, 1977 (42 FR 26951, 3 C.F.R., 

1977 Comp., p. 117, as interpreted at 24 C.F.R. Part 55), and Executive Order 11990, 
Protection of Wetlands, May 24, 1977 (42 FR 26961, 3 C.F.R., 1977 Comp., p. 121);  
 

B. Coastal Zone Management Act of 1972, as amended (16 U.S.C. § 1451 et seq.); 
 

C. Safe Drinking Water Act of 1974 (42 U.S.C. 201, 300(f) et seq., and 21 U.S.C. § 349, as 
amended), and EPA regulations for Sole Source Aquifers (40 C.F.R. Part 149); 
 

D. Endangered Species Act of 1973, as amended (16 U.S.C. § 1531 et seq.); 
 

E. Wild and Scenic Rivers Act of 1968, as amended (16 U.S.C. § 1271 et seq.); 
 

F. Clean Air Act, as amended (42 U.S.C. § 7401 et seq.); 
 

G. EPA regulations for Determining Conformity of Federal Actions to State or Federal 
Implementation Plans (40 C.F.R. Parts 6, 51, and 93); 
 

H. Farmland Protection Policy Act of 1981 (7 U.S.C. § 4201 et seq.), and USDA regulations 
at 7 C.F.R. Part 658; 
 

I. HUD criteria and standards at 24 C.F.R. Part 51; 
 

J. Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations, Feb. 11, 1994 (59 FR 7629, 3 C.F.R., 1994 
Comp. p. 859); 
 

K. Flood Disaster Protection Act of 1973, as amended (42 U.S.C. § 4001-4128); 
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L. National Flood Insurance Reform Act of 1994 (42 U.S.C. § 5154a);  

 
M. Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 

1990 (16 U.S.C. § 3501);  
 

N. Runway Clear Zone regulations (24 C.F.R. Part 51);  
 

O. Federal Water Pollution Control Act, as amended (33 U.S.C. § 1251, et seq.), commonly 
known as the Clean Water Act, and all regulations and guidelines issued thereunder;  
 

P. Environmental Protection Agency (“EPA”) regulations at 40 C.F.R Part 50, as amended; 
 

Q. HUD regulations at 24 C.F.R. Part 51, Subpart B, and New York State and local laws, 
regulations, and ordinances related to noise abatement and control, as applicable; 
 

R. HUD regulations at 24 C.F.R. Part 51 Subpart C regarding siting of projects near 
hazardous operations handling conventional fuels or chemicals of an explosive or 
flammable nature; 
 

S. HUD and EPA regulations related to asbestos-containing material and lead-based paint, 
including but not limited to Part 56 of Title 12 of the Official Compilation of Codes, 
Rules and Regulations of the State of New York Department of Labor (12 NYCRR 56), 
the National Emission Standard for Asbestos (40 C.F.R. § 61.145), the National Emission 
Standard for Asbestos (40 C.F.R. § 61.150), and 24 C.F.R. Part 35 Subparts B, H, and J; 
and 
 

T. All other applicable environmental laws that may exist now or in the future.  
 
Further, Contractor shall abide by any conditions or requirements set forth in any environmental 
review performed pursuant to 24 C.F.R. Part 58, which are HUD’s regulations for Responsible 
Entities implementing the National Environmental Policy Act. 
 
In addition to the foregoing requirements, all nonexempt contractors and subcontractors shall 
furnish to the Subrecipient, the following: 
 

A. A stipulation by the Contractor or subcontractors, that any facility to be utilized in the 
performance of any nonexempt contract or subcontract, is not listed on the Excluded 
Party Listing System pursuant to 40 C.F.R. Part 32 or on the List of Violating Facilities 
issued by the EPA pursuant to 40 C.F.R. Part 15, as amended. 
 

B. Agreement by the Contractor to comply with all the requirements of Section 114 of the 
Clean Air Act, as amended, (42 U.S.C. § 1857 c-8) and Section 308 of the Federal Water 
Pollution Control Act, as amended, (33 U.S.C. § 1318) relating to inspection, monitoring, 
entry, reports and information, as well as all other requirements specified in said Section 
114 and Section 308, and all regulations and guidelines issued thereunder. 
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C. A stipulation that as a condition for the award of the contract, prompt notice will be given 

of any notification received from the Director, Office of Federal Activities, EPA, 
indicating that a facility utilized, or to be utilized for the contract, is under consideration 
to be listed on the Excluded Party Listing System or the EPA List of Violating Facilities. 
 

D. Agreement by the Contractor that he will include, or cause to be included, the criteria and 
requirements in paragraphs A through D of this section in every nonexempt subcontract 
and requiring that the Contractor will take such action as the government may direct as a 
means of enforcing such provisions. 
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PART II: REQUIRED STATE PROVISIONS 
 

 
 

The parties to the attached contract, license, lease, amendment or other agreement of any 
kind (hereinafter, "Contract") agree to be bound by the following clauses which are hereby made 
a part of the Contract. 
 
1. ACCOUNTING RECORDS.   The Contractor shall establish and maintain complete 
Records, including accurate books, records, documents, accounts and other evidence directly 
pertinent to performance of work done for the Subrecipient under this Contract consistent with 
generally accepted bookkeeping practices. Subrecipient shall retain the Records, including all 
financial records, supporting documents, statistical records, and all other records pertinent to the 
Agreement (i) for three (3) years from the time of closeout of HUD’s grant to the State or for the 
period provided in the CDBG regulations at 24 CFR 570.487 (or other applicable laws and 
program requirements) and 24 CFR 570.488, or (ii) for six (6) years after the completion of a 
CDBG-DR funded project pursuant to 42 USC 12707(a)(4) and New York Civil Practice Law 
and Rules § 213, whichever may be longer, provided that Section 16 of the Required Federal 
Provisions herein is also satisfied.  The Subrecipient, GOSR, and any person or entity authorized 
to conduct an examination shall have access to the Records during normal business hours at an 
office of the Contractor within the State of New York or, if no such office is available, at a 
mutually agreeable and reasonable venue within the State, for the term specified above for the 
purposes of inspection, auditing and copying.  The Subrecipient and GOSR shall take reasonable 
steps to protect from public disclosure any of the Records which are exempt from disclosure 
under Section 87 of the Public Officers Law (the “Statute”) provided that:  (i) the Contractor 
shall timely inform the Subrecipient and GOSR, in writing, that said records should not be 
disclosed; and (ii) said records shall be sufficiently identified; and (iii) designation of said 
records as exempt under the Statute is reasonable.  Nothing contained herein shall diminish, or in 
any way adversely affect, the Subrecipient’s or GOSR’s right to discovery in any pending or 
future litigation. 
 
2. NON-ASSIGNABILITY.  This Contract may not be assigned by the Contractor or its 
right, title or interest therein assigned, transferred, conveyed, sublet or disposed of without the 
previous consent in writing of the Subrecipient and GOSR, and any attempts to assign the 
Contract without such written consent are null and void.  However, this Contract shall be binding 
upon and inure to the benefit of the Subrecipient and GOSR, and their successors and assigns. 
 
3. INDEMNITY.   The Contractor shall indemnify and hold New York State and the Housing 
Trust Fund Corporation and their employees, officers, Members and Directors (collectively, the 
“Indemnities”) harmless from and against all claims, demands, liability, loss, cost, damage or 
expense, including attorney's fees, which may be incurred by the Indemnities because of 
negligence or malfeasance on the part of the Contractor arising out of this Contract. 
 
4. NON-DISCRIMINATION. To the extent required by Article 15 of the Executive Law 
(also known as the Human Rights Law) and all other state and federal statutory and 
constitutional non-discrimination provisions, the Contractor will not discriminate against any 
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employee or applicant for employment because of race, creed, color, sex (including gender 
identity or expression), national origin, sexual orientation, military status, age, disability, 
predisposing genetic characteristics, marital status, domestic violence victim status, pregnancy, 
religious practice, presence of a service animal, or criminal conviction.  If this is a building 
service contract as defined in Section 230 of the Labor Law, then, in accordance with Section 
239 thereof, Contractor agrees that neither it nor its subcontractors shall by reason of race, creed, 
color, national origin, age, sex or disability:  (a) discriminate in hiring against any New York 
State citizen who is qualified and available to perform the work; or (b) discriminate against or 
intimidate any employee hired for the performance of work under this Contract. Contractor is 
subject to fines of $50 per person per day for any violation of Section 239 as well as possible 
termination of this Contract and forfeiture of all moneys due hereunder for a second or 
subsequent violation.  
 
If directed to do so by the State Commissioner of Human Rights (“Commissioner”), the 
Contractor will send to each labor union to which the Contractor is bound a notice provided by 
the Commissioner advising of this provision.  The Contractor will keep posted in conspicuous 
places notices of the Commissioner regarding laws against discrimination. The Contractor will 
state in all advertisements for employees that all qualified applicants will be afforded equal 
opportunities without discrimination because of race, creed, color, sex, national origin, sexual 
orientation, age, disability, genetic predisposition or carrier status, or marital status. 
 
If the Contractor has fifteen or more employees, it is an unlawful employment practice for the 
Contractor to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to the individual’s compensation, terms, conditions, or 
privileges of employment, or to limit, segregate, or classify employees or applicants for 
employment in any way which would deprive or tend to deprive any individual of employment 
opportunities or otherwise adversely affect an individual’s status as an employee, because of 
such individual’s race, color, religion, sex, or national origin, or because an individual opposed 
any practice made unlawful by Title VII of the Civil Rights Act of 1964, as amended, or because 
he or she made a charge, testified, assisted, or participated in any manner in an investigation, 
proceeding, or hearing under that Title, and that it shall be an unlawful employment practice to 
print or publish or cause to be printed or published any notice or advertisement relating to 
employment indicating any preference, limitation, specification, or discrimination on the basis of 
race, color, religion, sex, or national origin. 
 
If the Contractor has fifteen or more employees, the Contractor: (1) will make and keep such 
records relevant to the determinations of whether unlawful employment practices have been or 
are being committed; (2) will preserve such records for such periods as the Equal Employment 
Opportunity Commission (“EEOC”) shall prescribe by regulation; (3) will make such reports 
therefrom as the EEOC shall prescribe by regulation or order; (4) must post and keep posted in 
conspicuous places upon its premises where notices to employees and applicants for employment 
are customarily posted a notice prepared or approved by the EEOC setting forth excerpts from, 
or summaries of, pertinent provisions of Title VII of the Civil Rights Act of 1964, as amended, 
and information pertinent to the filing of a complaint.  
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To the extent required by Article 15 of the Executive Law (also known as the Human Rights 
Law) and all other state and federal statutory and constitutional non-discrimination provisions, 
the Contractor will comply with all non-discriminatory employment practices, will furnish all 
information deemed necessary by the Commissioner, and will permit the Commissioner access 
to its records to ascertain compliance.  The Contractor will bind all subcontractors hired to 
perform services in connection with this Contract to the requirements of this section, take such 
action for enforcement as the Commissioner may direct, and notify the Commissioner if such 
action results in litigation.  This Contract may be terminated by Subrecipient upon the 
Commissioner’s finding of non-compliance with this section, and the Contractor may be 
declared ineligible for future contracts with an agency of the state or a public authority until the 
Contractor satisfies the Commissioner of compliance. 
 
5. EQUAL EMPLOYMENT OPPORTUNITIES FOR MINORITIES AND WOMEN.   
In accordance with Section 312 of the Executive Law and 5 NYCRR 143, if this Contract is:  (i) 
a written agreement or purchase order instrument, providing for a total expenditure in excess of 
$25,000.00, whereby the Agency or Agencies, is committed to expend or does expend funds in 
return for labor, services, supplies, equipment, materials or any combination of the foregoing, to 
be performed for, or rendered or furnished to the Agency or Agencies, then the following shall 
apply and by signing this agreement the Contractor certifies and affirms that it is Contractor’s 
equal employment opportunity policy that: 
 

A. The Contractor will not discriminate against employees or applicants for employment 
because of race, creed, color, national origin, sex, age, disability or marital status, shall 
make and document its conscientious and active efforts to employ and utilize minority 
group members and women in its work force on Subrecipient’s contracts and will 
undertake or continue existing programs of affirmative action to ensure that minority 
group members and women are afforded equal employment opportunities without 
discrimination.  Affirmative action shall mean recruitment, employment, job assignment, 
promotion, upgradings, demotion, transfer, layoff, or termination and rates of pay or 
other forms of compensation; 
 

B. At the request of the Subrecipient or GOSR, the Contractor shall request each 
employment agency, labor union, or authorized representative of workers with which it 
has a collective bargaining or other agreement or understanding, to furnish a written 
statement that such employment agency, labor union or representative will not 
discriminate on the basis of race, creed, color, national origin, sex, age, disability or 
marital status and that such union or representative will affirmatively cooperate in the 
implementation of the Contractor's obligations herein; and  
 

C. The Contractor shall state, in all solicitations or advertisements for employees, that, in the 
performance of this Contract, all qualified applicants will be afforded equal employment 
opportunities without discrimination because of race, creed, color, national origin, sex, 
age, disability or marital status. 

 
Contractor will include the provisions of A through C above in every subcontract.  Section 312 
does not apply to: (i) work, goods or services unrelated to this Contract; or (ii) employment 
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outside New York State.  Subrecipient and GOSR shall consider compliance by a Contractor or 
subcontractor with the requirements of any federal law concerning equal employment 
opportunity which effectuates the purpose of this section.  The Subrecipient and GOSR shall 
determine whether the imposition of the requirements of the provisions hereof duplicate or 
conflict with any such federal law and if such duplication or conflict exists, Subrecipient and 
GOSR shall waive the applicability of Section 312 to the extent of such duplication or conflict.  
Contractor will comply with all duly promulgated and lawful rules and regulations of the 
Department of Economic Development’s Division of Minority and Women's Business 
Development pertaining hereto. 
 
6. OPPORTUNITIES FOR MINORITY AND WOMEN-OWNED BUSINESS 
ENTERPRISES.   Contractor shall make a good faith effort to solicit active participation by 
enterprises identified in the New York State Minority and Women-Owned Business Enterprises 
Directory of Certified Firms in order to promote Subrecipient’s obligation to make good-faith 
efforts to promote and assist the participation of certified M/WBEs through the use of contractors 
and their subcontractors in an amount equal to fifteen percent (15%) minority-owned business 
enterprises (“MBE”) and fifteen percent (15%) women-owned business enterprises (“WBE”). 
 
Contractor agrees to be bound by the provisions of Section 316 of Article 15-A of the Executive 
Law, which pertain to enforcement of Article 15-A. 
 
7. PROPRIETARY INFORMATION.   All memoranda, analyses, spreadsheets and other 
pertinent documents or writings, including reports and financial statements developed or 
prepared by, or for, the Contractor in connection with the performance of this Contract are 
“Proprietary Information” and shall be, and remain, the property of the Subrecipient.  All 
original documents constituting Proprietary Information shall be delivered to the Subrecipient by 
the Contractor, or any subcontractor, or any other person possessing them, upon the termination 
of this Contract or upon the earlier request of the Subrecipient, except that the Contractor may 
retain copies for its files. Proprietary Information may not be utilized, disclosed or otherwise 
made available to other persons by the Contractor without the prior written approval of the 
Subrecipient.  The provisions of this section shall be in addition to, and not in derogation of, any 
duty imposed upon the Contractor by any law, regulation or rule governing professional conduct 
respecting confidentiality. 
 
8. COPYRIGHT.   If this Agreement results in any copyrightable material or inventions, the 
Subrecipient, GOSR, and/or HUD reserve the right to royalty-free, non-exclusive and irrevocable 
license to reproduce, publish or otherwise use and to authorize others to use, the work or 
materials for governmental purposes.  This clause shall survive indefinitely the termination of 
this Agreement for any reason. 
 
9. ENVIRONMENTAL LAWS.  Contractor shall comply with any and all applicable New 
York State and local environmental laws, including all permits and approvals issued thereunder.  
Additionally, Contractor shall comply with any and all conditions or requirements set forth in an 
environmental review performed pursuant to the State Environmental Quality Review Act. 
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10. SECTION HEADINGS.  The caption of sections in this Contract are inserted solely for 
convenience of reference and are not intended to define, limit, or describe the scope of this 
Contract or any provision hereof or to otherwise affect this Contract in any way.  The section 
headings shall not be considered in any way in construing this Contract. 
 
11. COUNTERPARTS.   This Contract may be executed in any number of counterparts.  
Each such counterpart shall be deemed to be a duplicate original.  All such counterparts shall 
constitute but one and the same instrument. 
 
12. GOVERNING LAW.  This Contract has been executed and delivered in, and shall be 
construed and enforced in accordance with the laws of, the State of New York.  In the event of 
conflict between New York State law and federal laws and regulations, the latter shall prevail. 
 
13. WORKERS’ COMPENSATION.   This Contract shall be void and of no force and effect 
unless the Contractor shall provide and maintain coverage during the life of this Contract for the 
benefit of such employees as are required to be covered by the provisions of the Workers’ 
Compensation Law.  
 
14. NO ARBITRATION.   Disputes involving this Contract, including the breach or alleged 
breach thereof, may not be submitted to binding arbitration (except where statutorily authorized), 
but must, instead, be heard in a court of competent jurisdiction of the State of New York. 
 
15. SERVICE OF PROCESS.   In addition to the methods of service allowed by the State 
Civil Practice Law & Rules (“CPLR”), the Contractor hereby consents to service of process upon 
it by registered or certified mail, return receipt requested.  Service of process hereunder shall be 
complete upon the Contractor’s actual receipt of process or upon the Subrecipient’s receipt of the 
return thereof by the United States Postal Service as refused or undeliverable.  The Contractor 
must promptly notify the Subrecipient, in writing, of each and every change of address to which 
service of process can be made.  Service of process by the Subrecipient to the last known address 
shall be sufficient. The Contractor will have thirty (30) calendar days after service hereunder is 
complete in which to respond. 
 
16. NON-COLLUSIVE BIDDING CERTIFICATION.   If this Contract was awarded based 
upon the submission of a bid or proposal, the Contractor affirms, under penalty of perjury, that 
the prices in its bid or proposal were arrived at independently, without collusion, consultation, 
communication, or agreement, for the purpose of restricting competition, or as to any matter 
relating to such prices with any other Contractor or with any competitor.  
 
17. LOBBYING REFORM LAW DISCLOSURE.   If the procurement of the goods or 
services provided herein were applicable to Lobbying Reform Law Disclosure as pursuant to 
State Finance Law §§139-j and 139-k, the Subrecipient reserves the right to terminate this 
Contract in the event it is found that the certification filed by the Offerer/Bidder in accordance 
with New York State Finance Law §139-k was intentionally false or intentionally incomplete. 
Upon such finding, the Subrecipient may exercise their termination right by providing written 
notification to the Contractor.  
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18. MACBRIDE FAIR EMPLOYMENT PRINCIPLES.  In accordance with the MacBride 
Fair Employment Principles (Chapter 807 of the Laws of 1992), the Contractor hereby stipulates 
that the Contractor either (a) has no business operations in Northern Ireland, or (b) shall take 
lawful steps in good faith to conduct any business operations in Northern Ireland in accordance 
with the MacBride Fair Employment Principles (as described in Section 165 of the New York 
State Finance Law), and shall permit independent monitoring of compliance with such 
principles. 
 
19. GENERAL RESPONSIBILITY LANGUAGE.   The Contractor shall at all times during 
Contract term remain responsible.  The Contractor agrees, if requested by Subrecipient or GOSR, 
to present evidence of its continuing legal authority to do business in New York State, integrity, 
experience, ability, prior performance, and organizational and financial capacity. 

For purposes of this Agreement, Contractor responsibility generally means that the Contractor 
has the integrity to justify the award of public dollars and the capacity to perform the 
requirements of this Contract fully.  In connection herewith, to the extent that the Subrecipient 
may make certain determinations with respect to Contractor responsibility, wherein the 
Subrecipient determines whether it has reasonable assurances that a Contractor is responsible, is 
an important part of the procurement process, promoting fairness in contracting, mitigating 
contract issues, and protecting the Contractor and the Subrecipient against failed contracts.  In 
making such a responsibility determination, the Subrecipient shall evaluate the Contractor’s 
responsibility with respect to four factors: (i) financial and organizational capacity; (ii) legal 
authority to do business in New York State; (iii) integrity; and (iv) previous performance.  

20. SUSPENSION OF WORK (for Non-Responsibility).   The Subrecipient reserves the 
right to suspend any or all activities under this Contract, at any time, when the Subrecipient 
discovers information that calls into question the responsibility of the Contractor.  In the event of 
such suspension, the Contractor will be given written notice outlining the particulars of such 
suspension.  Upon issuance of such notice, the Contractor must comply with the terms of the 
suspension order.  Contract activity may resume at such time as the Subrecipient issues a written 
notice authorizing a resumption of performance under the Contract. 
 
21. TERMINATION (for Non-Responsibility).   Upon written notice to the Contractor, and a 
reasonable opportunity to be heard with appropriate Subrecipient staff, the Contract may be 
terminated by the Subrecipient at the Contractor’s expense where the Contractor is determined 
by the Subrecipient to be non-responsible.  In such event, the Subrecipient may complete the 
contractual requirements in any manner they deem advisable and pursue available legal or 
equitable remedies for breach. 
 
22. IRAN DIVESTMENT ACT.  By entering into this Agreement, Contractor certifies in 
accordance with State Finance Law §165-a that it is not on the “Entities Determined to be Non-
Responsive Bidders/Offerers pursuant to the New York State Iran Divestment Act of 2012” 
(“Prohibited Entities List”) posted at: http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf 
 
Contractor further certifies that it will not utilize on this Contract any subcontractor that is 
identified on the Prohibited Entities List.  Contractor agrees that should it seek to renew or 
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extend this Contract, it must provide the same certification at the time the Contract is renewed or 
extended.  Contractor also agrees that any proposed assignee of this Contract will be required to 
certify that it is not on the Prohibited Entities List before the contract assignment will be 
approved by the Subrecipient. 
 
During the term of the Contract, should the Subrecipient receive information that a person (as 
defined in State Finance Law §165-a) is in violation of the above-referenced certifications, the 
Subrecipient will review such information and offer the person an opportunity to respond.  If the 
person fails to demonstrate that it has ceased its engagement in the investment activity which is 
in violation of the Act within 90 days after the determination of such violation, then the 
Subrecipient shall take such action as may be appropriate and provided for by law, rule, or 
contract, including, but not limited to, imposing sanctions, seeking compliance, recovering 
damages, or declaring the Contractor in default. 
 
The Subrecipient reserves the right to reject any bid, request for assignment, renewal or 
extension for an entity that appears on the Prohibited Entities List prior to the award, assignment, 
renewal or extension of a contract, and to pursue a responsibility review with respect to any 
entity that is awarded a contract and appears on the Prohibited Entities list after contract award.   
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PART III: INSURANCE 
 

 

A. Unless otherwise directed by GOSR, Contractor shall procure and maintain without 
interruption, at its sole cost and expense, during the term of this Agreement (or any 
extensions thereof) and for a period of two  years thereafter, insurance of the type, and 
with limits and deductibles, as follows: 

a. Commercial General Liability Insurance and Excess Liability Insurance.  
Providing both bodily injury (including death) and property damage insurance 
with limits in the aggregate and per occurrence in accordance with the following 
table: 

Contract Value  Commercial General Liability in combination with Excess 
(Umbrella) Liability

   Each Occurrence General Aggregate 
< $10M  $2,000,000 $2,000,000 
>$10M - $50M  $5,000,000 $5,000,000 
>$50M  $10,000,000 $10,000,000 

 
Such insurance is to be written on an occurrence basis with defense outside of 
limits.  New York State, the New York State Housing Trust Fund Corporation, 
and the Subrecipient shall each be named as an additional insured. The minimum 
required level of insurance may be provided through a combination of 
commercial general liability and umbrella and/or excess liability policies. 

b. Automobile Liability and Property Damage Insurance.  In an amount not less than 
One Million Dollars ($1,000,000) combined single limit for both Bodily Injury 
and Property Damage. 

c. Professional Liability.  If the Contractor is engaged in providing professional 
services under this Agreement, professional errors and omissions coverage with a 
limit not less than Two Million Dollars ($2,000,000) in the aggregate and One 
Million Dollars ($1,000,000) per occurrence.  If the Contractor is not engaged in 
providing professional services under this Agreement, this professional errors and 
omissions coverage is not required.   

d. Worker’s Compensation.  Covering workers’ compensation and employers’ 
liability and disability benefits as required by the State of New York. 

B. In addition to the foregoing, Contractor and any subcontractors shall procure and 
maintain any and all insurance which is required by any applicable current or future law, 
rule, regulation, ordinance, permit, license, order or other legal requirement.   

C. All insurance shall be primary and non-contributory and shall waive subrogation against 
GOSR and the Subrecipient and all of either of their former, current, or future officers, 
directors, and employees.  No deductible of more than $50,000 shall be permitted without 
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advance written approval by GOSR, which GOSR may withhold, condition or deny in its 
sole and exclusive discretion.   

D. The Contractor shall provide Certificates of Insurance to GOSR and the Subrecipient 
prior to the commencement of work and shall provide full and complete copies of the 
actual policies and all endorsements upon request.  Subcontractors under this Agreement 
shall be required to maintain insurance meeting all of the requirements set forth in 
Section A above for items a-d; however Contractor shall require subcontractors to 
maintain greater limits and/or other or additional insurance coverages if greater limits 
and/or other or additional insurance coverages are (a) generally imposed by the 
Contractor given its normal course of business for subcontracts for similar work or 
services to those being provided by the subcontractor at issue; or (b) reasonable and 
customary in the industry for similar work or services to those anticipated hereunder. 

E. If the above insurance requirements are potentially excessive because they exceed the 
type and/or amount of insurance which is reasonable and customary for similar work or 
services in the same general geographic area, Contractor shall, within fifteen (15) 
calendar days of the execution of this Agreement, provide written notice of the same to 
GOSR, along with a written summary of the type and amount of insurance Contractor 
believes is reasonable and customary for similar work or services in the same general 
geographic area.  GOSR may, in GOSR’s sole and exclusive discretion, but is under no 
obligation to, waive, decrease, or otherwise alter or amend the insurance requirements in 
light of this notice.  However, notwithstanding anything to the contrary herein, nothing in 
this paragraph requires or shall be deemed to require GOSR to waive, decrease, alter or 
amend, in whole or in part, any insurance requirements as a result of the foregoing notice 
from Contractor or for any other reason, and no waiver, decrease, alteration or 
amendment shall be made except as approved in advance and in writing by GOSR.   

F. If the above insurance requirements are potentially inadequate because they do not meet 
or exceed the type and/or amount of insurance which is reasonable and customary for 
similar work or services in the same general geographic area, Contractor shall, within 
fifteen (15) calendar days of the execution of this Agreement, provide written notice of 
the same to GOSR, along with a written summary of the type and amount of insurance 
Contractor believes is reasonable and customary for similar work or services in the same 
general geographic area.  GOSR may, in GOSR’s sole and exclusive discretion, but is 
under no obligation to increase, supplement, expand, or otherwise alter or amend the 
insurance requirements in light of this notice.  However, notwithstanding anything to the 
contrary herein, nothing in this paragraph requires or shall be deemed to require GOSR to 
increase, supplement, expand, or otherwise alter or amend, in whole or in part, any 
insurance requirements as a result of the foregoing notice from Contractor or for any 
other reason, and no increase, supplement, expansion or other alteration or amendment 
shall be made except in an amendment to this Agreement, as approved in advance and in 
writing by GOSR.  
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PART IV: REPORTING 
 

 

Elation Systems, Inc. is a provider of cloud-based diversity and labor compliance reporting and 
management services. The Governor’s Office of Storm Recovery (GOSR) has adopted this web-
based compliance management system to help all of its Contractors, Subrecipients, and 
Subrecipient’s Contractors receiving federal funds to adhere to Labor Compliance (Davis-
Bacon), Minority and Women Owned Business (MWBE) and Section 3 reporting requirements.  
 
Contractors, Subrecipients, and Subrecipient’s Contractors must comply with instructions from 
GOSR on how and when to meet all reporting requirements, and how to utilize Elation to satisfy 
those requirements. 
 
To this end, all Contractors, Subrecipients, and Subrecipient’s Contractors must register with 
Elation Systems and attend an online training on the use of this tool. GOSR offers a series of 
virtual training events. GOSR requires all parties receiving federal funds through GOSR 
programs to use the Elation Systems application to make reporting requirements easier, faster 
and simpler to complete. 
 
Prior to participating in training, it is necessary to create an Elation account. An account may be 
created at https://www.elationsys.com/app/Registration/. 
 
Questions related to reporting requirements should be directed to GOSR’s Monitoring and 
Compliance team at stormrecovery.dl.gosr-monitoring&compliance@stormrecovery.ny.gov.  



AC 3290-S (Rev. 9/13) 

NEW YORK STATE  
VENDOR RESPONSIBILITY QUESTIONNAIRE 

FOR-PROFIT BUSINESS ENTITY 
 

You have selected the For-Profit Non-Construction questionnaire which may be printed and completed in this format or, for your 
convenience, may be completed online using the New York State VendRep System. 

COMPLETION & CERTIFICATION 

The person(s) completing the questionnaire must be knowledgeable about the vendor’s business and operations.  An owner or officer 
must certify the questionnaire and the signature must be notarized.  

 

NEW YORK STATE VENDOR IDENTIFICATION NUMBER (VENDOR ID) 

The Vendor ID is a ten-digit identifier issued by New York State when the vendor is registered on the Statewide Vendor File.  This 
number must now be included on the questionnaire.  If the business entity has not obtained a Vendor ID, contact the IT Service Desk 
at ITServiceDesk@osc.state.ny.us or call 866-370-4672. 

 

DEFINITIONS 

All underlined terms are defined in the “New York State Vendor Responsibility Definitions List,” found 
at www.osc.state.ny.us/vendrep/documents/questionnaire/definitions.pdf.  These terms may not have their ordinary, common or 
traditional meanings.  Each vendor is strongly encouraged to read the respective definitions for any and all underlined terms.  By 
submitting this questionnaire, the vendor agrees to be bound by the terms as defined in the "New York State Vendor Responsibility 
Definitions List" existing at the time of certification. 

 

RESPONSES 

Every question must be answered.  Each response must provide all relevant information which can be obtained within the limits of the 
law.  However, information regarding a determination or finding made in error which was subsequently corrected is not required. 
Individuals and Sole Proprietors may use a Social Security Number but are encouraged to obtain and use a federal Employer 
Identification Number (EIN). 

 

REPORTING ENTITY 

Each vendor must indicate if the questionnaire is filed on behalf of the entire Legal Business Entity or an Organizational Unit within 
or operating under the authority of the Legal Business Entity and having the same EIN.  Generally, the Organizational Unit option 
may be appropriate for a vendor that meets the definition of “Reporting Entity” but due to the size and complexity of the Legal 
Business Entity, is best able to provide the required information for the Organizational Unit, while providing more limited information 
for other parts of the Legal Business Entity and Associated Entities.  

 

ASSOCIATED ENTITY 

An Associated Entity is one that owns or controls the Reporting Entity or any entity owned or controlled by the Reporting Entity.  
However, the term Associated Entity does not include “sibling organizations” (i.e., entities owned or controlled by a parent company 
that owns or controls the Reporting Entity), unless such sibling entity has a direct relationship with or impact on the Reporting Entity. 

 

STRUCTURE OF THE QUESTIONNAIRE 

The questionnaire is organized into eleven sections.  Section I is to be completed for the Legal Business Entity.  Section II requires the 
vendor to specify the Reporting Entity for the questionnaire.  Section III refers to the individuals of the Reporting Entity, while 
Sections IV-VIII require information about the Reporting Entity.  Section IX pertains to any Associated Entities, with one question 
about their Officials/Owners.  Section X relates to disclosure under the Freedom of Information Law (FOIL). Section XI requires an 
authorized contact for the questionnaire information. 

  

http://www.osc.state.ny.us/vendrep/
mailto:ITServiceDesk@osc.state.ny.us
http://www.osc.state.ny.us/vendrep/documents/questionnaire/definitions.pdf
dthompson
Typewritten Text

dthompson
Typewritten Text
Attachment 3

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text

dthompson
Typewritten Text



AC 3290-S (Rev. 9/13) NYS Vendor ID: 000000000 
NEW YORK STATE  

VENDOR RESPONSIBILITY QUESTIONNAIRE 
FOR-PROFIT BUSINESS ENTITY 

 
Page 2 of 10 

I. LEGAL BUSINESS ENTITY INFORMATION 

Legal Business Entity Name* 

      

EIN 

      

Address of the Principal Place of Business (street, city, state, zip code) 
      

New York State Vendor Identification Number 

      

Telephone 

      ext.      

Fax  

      

Email 

      

Website 

      

Additional Legal Business Entity Identities:  If applicable, list any other DBA, Trade Name, Former Name, Other Identity, or EIN 
used in the last five (5) years and the status (active or inactive). 

Type Name EIN Status 

                                     

                                     

1.0  Legal Business Entity Type – Check appropriate box and provide additional information: 

 Corporation  (including PC) Date of Incorporation        

 Limited Liability Company (LLC or PLLC) Date of Organization        

 Partnership (including LLP, LP or General)  Date of Registration or Establishment       

 Sole Proprietor How many years in business?       

 Other  Date Established       

If Other, explain:       

1.1  Was the Legal Business Entity formed or incorporated in New York State?  Yes     No 

If ‘No,’ indicate jurisdiction where Legal Business Entity was formed or incorporated and attach a Certificate of Good Standing 
from the applicable jurisdiction or provide an explanation if a Certificate of Good Standing is not available. 

 United States State       

 Other Country       

Explain, if not available:       

1.2  Is the Legal Business Entity publicly traded?  Yes     No 

If “Yes,” provide CIK Code or Ticker Symbol       

1.3  Does the Legal Business Entity have a DUNS Number?  Yes     No 

If “Yes,” Enter DUNS Number       

 
 
*All underlined terms are defined in the “New York State Vendor Responsibility Definitions List,” which can be found at  
www.osc.state.ny.us/vendrep/documents/questionnaire/definitions.pdf. 

http://www.osc.state.ny.us/vendrep/documents/questionnaire/definitions.pdf
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I. LEGAL BUSINESS ENTITY INFORMATION 

1.4  If the Legal Business Entity’s Principal Place of Business is not in New York State, does the Legal Business 
Entity maintain an office in New York State?  

(Select “N/A,” if Principal Place of Business is in New York State.) 

 Yes     No 

 N/A 

If “Yes,” provide the address and telephone number for one office located in New York State. 

       

1.5  Is the Legal Business Entity a New York State certified Minority-Owned Business Enterprise 
(MBE), Women-Owned Business Enterprise (WBE), New York State Small Business (SB) or a federally 
certified Disadvantaged Business Enterprise (DBE)? 

If “Yes,” check all that apply: 

 New York State certified Minority-Owned Business Enterprise (MBE) 

 New York State certified Women-Owned Business Enterprise (WBE) 

 New York State Small Business (SB) 

 Federally certified Disadvantaged Business Enterprise (DBE) 

 Yes     No 

1.6  Identify Officials and Principal Owners, if applicable. For each person, include name, title and percentage of ownership. Attach 
additional pages if necessary. If applicable, reference to relevant SEC filing(s) containing the required information is optional. 

Name 
 

Title 
 

Percentage Ownership  
(Enter 0% if not applicable) 
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II. REPORTING ENTITY INFORMATION 

2.0  The Reporting Entity for this questionnaire is: 

Note:  Select only one. 

  Legal Business Entity 

Note:  If selecting this option, “Reporting Entity” refers to the entire Legal Business Entity for the remainder of the 
questionnaire. (SKIP THE REMAINDER OF SECTION II AND PROCEED WITH SECTION III.) 

  Organizational Unit within and operating under the authority of the Legal Business Entity 

SEE DEFINITIONS OF “REPORTING ENTITY” AND “ORGANIZATIONAL UNIT” FOR ADDITIONAL INFORMATION ON CRITERIA TO 

QUALIFY FOR THIS SELECTION. 

Note:  If selecting this option, “Reporting Entity” refers to the Organizational Unit within the Legal Business Entity for the 
remainder of the questionnaire. (COMPLETE THE REMAINDER OF SECTION II AND ALL REMAINING SECTIONS OF 
THIS QUESTIONNAIRE.) 

IDENTIFYING INFORMATION 

a)    Reporting Entity Name        

Address of the Primary Place of Business (street, city, state, zip code) Telephone 

            ext.       

b)    Describe the relationship of the Reporting Entity to the Legal Business Entity        

c)    Attach an organizational chart  

 
 
 
 
 

d)    Does the Reporting Entity have a DUNS Number?  Yes     No 

If “Yes,” enter DUNS Number         

 
 e)    Identify the designated manager(s) responsible for the business of the Reporting Entity. 

       For each person, include name and title.  Attach additional pages if necessary. 
 Name Title 
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INSTRUCTIONS FOR SECTIONS III THROUGH VII 

For each “Yes,” provide an explanation of the issue(s), relevant dates, the government entity involved, any remedial or corrective 
action(s) taken and the current status of the issue(s). For each “Other,” provide an explanation which provides the basis for not 
definitively responding “Yes” or “No.” Provide the explanation at the end of the section or attach additional sheets with numbered 
responses, including the Reporting Entity name at the top of any attached pages.  

III. LEADERSHIP INTEGRITY 
Within the past five (5) years, has any current or former reporting entity official or any individual currently or formerly having the 
authority to sign, execute or approve bids, proposals, contracts or supporting documentation on behalf of the reporting entity with 
any government entity been: 

3.0  Sanctioned relative to any business or professional permit and/or license?  Yes     No    Other   

3.1  Suspended, debarred, or disqualified from any government contracting process?  Yes     No    Other   

3.2  The subject of an investigation, whether open or closed, by any government entity for a civil or 
criminal violation for any business-related conduct?  

 

 Yes     No    Other   

3.3  Charged with a misdemeanor or felony, indicted, granted immunity, convicted of a crime or 
subject to a judgment for: 
a) Any business-related activity; or  
b) Any crime, whether or not business-related, the underlying conduct of which was related to 

truthfulness? 

 Yes     No    Other 

For each “Yes” or “Other” explain: 

      

 

 
 
 
 
 

IV. INTEGRITY – CONTRACT BIDDING 
Within the past five (5) years, has the reporting entity: 

4.0  Been suspended or debarred from any government contracting process or been disqualified on any 
government procurement, permit, license, concession, franchise or lease, including, but not limited 
to, debarment for a violation of New York State Workers’ Compensation or Prevailing Wage laws or New 
York State Procurement Lobbying Law?  

 Yes     No  

4.1  Been subject to a denial or revocation of a government prequalification?  Yes     No  

4.2  Been denied a contract award or had a bid rejected based upon a non-responsibility finding by 
a government entity?  

 Yes     No  

4.3  Had a low bid rejected on a government contract for failure to make good faith efforts on any Minority-
Owned Business Enterprise, Women-Owned Business Enterprise or Disadvantaged Business Enterprise 
goal or statutory affirmative action requirements on a previously held contract? 

 Yes     No 

4.4  Agreed to a voluntary exclusion from bidding/contracting with a government entity?   Yes     No 

4.5  Initiated a request to withdraw a bid submitted to a government entity in lieu of responding to an 
information request or subsequent to a formal request to appear before the government entity? 

 Yes     No  

For each “Yes,” explain:  
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V. INTEGRITY – CONTRACT AWARD 
Within the past five (5) years, has the reporting entity: 

5.0  Been suspended, cancelled or terminated for cause on any government contract including, but not limited 
to, a non-responsibility finding?  

 Yes     No 

5.1  Been subject to an administrative proceeding or civil action seeking specific performance or restitution in 
connection with any government contract? 

 Yes     No 

5.2  Entered into a formal monitoring agreement as a condition of a contract award from a government entity?  Yes     No 

For each “Yes,” explain:  

      

VI. CERTIFICATIONS/LICENSES 
Within the past five (5) years, has the reporting entity: 

6.0  Had a revocation, suspension or disbarment of any business or professional permit and/or license?  Yes     No 

6.1  Had a denial, decertification, revocation or forfeiture of New York State certification of Minority-Owned 
Business Enterprise, Women-Owned Business Enterprise or federal certification of Disadvantaged Business 
Enterprise status for other than a change of ownership? 

 Yes     No 

For each “Yes,” explain:  

      

VII. LEGAL PROCEEDINGS 
Within the past five (5) years, has the reporting entity: 

7.0  Been the subject of an investigation, whether open or closed, by any government entity for a civil or criminal 
violation?  

 Yes     No 

7.1  Been the subject of an indictment, grant of immunity, judgment or conviction (including entering into a plea 
bargain) for conduct constituting a crime? 

 Yes     No 

7.2  Received any OSHA citation and Notification of Penalty containing a violation classified as serious or 
willful? 

 Yes     No 

7.3  Had a government entity find a willful prevailing wage or supplemental payment violation or any other 
willful violation of New York State Labor Law?   

 Yes     No 

7.4  Entered into a consent order with the New York State Department of Environmental Conservation, or 
received an enforcement determination by any government entity involving a violation of federal, state or 
local environmental laws? 

 Yes     No 

7.5  Other than previously disclosed: 
a) Been subject to fines or penalties imposed by government entities which in the aggregate total $25,000 

or more; or 
b) Been convicted of a criminal offense pursuant to any administrative and/or regulatory action taken by 

any government entity? 

 Yes     No 

For each “Yes,” explain: 
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VIII. FINANCIAL AND ORGANIZATIONAL CAPACITY 

8.0  Within the past five (5) years, has the Reporting Entity received any formal unsatisfactory performance 
assessment(s) from any government entity on any contract?   

 Yes     No 

If “Yes,” provide an explanation of the issue(s), relevant dates, the government entity involved, any remedial or corrective 
action(s) taken and the current status of the issue(s).  Provide answer below or attach additional sheets with numbered responses. 

      

8.1  Within the past five (5) years, has the Reporting Entity had any liquidated damages assessed over $25,000?   Yes     No 

If “Yes,” provide an explanation of the issue(s), relevant dates, contracting party involved, the amount assessed and the current 
status of the issue(s).  Provide answer below or attach additional sheets with numbered responses. 

      

8.2  Within the past five (5) years, have any liens or judgments (not including UCC filings) over $25,000 been 
filed against the Reporting Entity which remain undischarged?   

 Yes     No 

If “Yes,” provide an explanation of the issue(s), relevant dates, the Lien holder or Claimant’s name(s), the amount of the lien(s) 
and the current status of the issue(s).  Provide answer below or attach additional sheets with numbered responses. 

      

8.3  In the last seven (7) years, has the Reporting Entity initiated or been the subject of any bankruptcy 
proceedings, whether or not closed, or is any bankruptcy proceeding pending?  

 Yes     No 

If “Yes,” provide the bankruptcy chapter number, the court name and the docket number.  Indicate the current status of the 
proceedings as “Initiated,” “Pending” or “Closed.”  Provide answer below or attach additional sheets with numbered responses.  

      

8.4  During the past three (3) years, has the Reporting Entity failed to file or pay any tax returns required 
by federal, state or local tax laws? 

 Yes     No 

If “Yes,” provide the taxing jurisdiction, the type of tax, the liability year(s), the tax liability amount the Reporting Entity failed to 
file/pay and the current status of the tax liability.   Provide answer below or attach additional sheets with numbered responses. 

      

8.5  During the past three (3) years, has the Reporting Entity failed to file or pay any New York State 
unemployment insurance returns?    

 Yes     No 

If “Yes,” provide the years the Reporting Entity failed to file/pay the insurance, explain the situation and any remedial or 
corrective action(s) taken and the current status of the issue(s).  Provide answer below or attach additional sheets with numbered 
responses. 

      

8.6  During the past three (3) years, has the Reporting Entity had any government audit(s) completed?  Yes     No 

a) If “Yes,” did any audit of the Reporting Entity identify any reported significant deficiencies in internal 
control, fraud, illegal acts, significant violations of provisions of contract or grant agreements, 
significant abuse or any material disallowance? 

 Yes     No 

If “Yes” to 8.6 a), provide an explanation of the issue(s), relevant dates, the government entity involved, any remedial or 
corrective action(s) taken and the current status of the issue(s).  Provide answer below or attach additional sheets with numbered 
responses.  

      

  



AC 3290-S (Rev. 9/13) NYS Vendor ID: 000000000 
NEW YORK STATE  

VENDOR RESPONSIBILITY QUESTIONNAIRE 
FOR-PROFIT BUSINESS ENTITY 

 
Page 8 of 10 

IX. ASSOCIATED ENTITIES 
This section pertains to any entity(ies) that either controls or is controlled by the reporting entity. 
(See definition of “associated entity” for additional information to complete this section.) 

9.0 Does the Reporting Entity have any Associated Entities?  

Note: All questions in this section must be answered if the Reporting Entity is either: 

− An Organizational Unit; or  
− The entire Legal Business Entity which controls, or is controlled by, any other entity(ies). 

If “No,” SKIP THE REMAINDER OF SECTION IX AND PROCEED WITH SECTION X. 

 Yes     No 

9.1  Within the past five (5) years, has any Associated Entity Official or Principal Owner been charged with a 
misdemeanor or felony, indicted, granted immunity, convicted of a crime or subject to a judgment for: 
a) Any business-related activity; or  
b) Any crime, whether or not business-related, the underlying conduct of which was related to 

truthfulness? 

 Yes     No   

 

If “Yes,” provide an explanation of the issue(s), the individual involved, his/her title and role in the Associated Entity, his/her 
relationship to the Reporting Entity, relevant dates, the government entity involved, any remedial or corrective action(s) taken and 
the current status of the issue(s). 

      

9.2  Does any Associated Entity have any currently undischarged federal, New York State, New York City or 
New York local government liens or judgments (not including UCC filings) over $50,000? 

 Yes     No     

 
If “Yes,” provide an explanation of the issue(s), identify the Associated Entity’s name(s), EIN(s), primary business activity, 
relationship to the Reporting Entity, relevant dates, the Lien holder or Claimant’s name(s), the amount of the lien(s) and the 
current status of the issue(s).  Provide answer below or attach additional sheets with numbered responses. 

      

9.3  Within the past five (5) years, has any Associated Entity: 

a) Been disqualified, suspended or debarred from any federal, New York State, New York City or other 
New York local government contracting process?  

 Yes     No     

 

b) Been denied a contract award or had a bid rejected based upon a non-responsibility finding by 
any federal, New York State, New York City, or New York local government entity? 

 Yes     No     

 

c) Been suspended, cancelled or terminated for cause (including for non-responsibility) on any federal, 
New York State, New York City or New York local government contract?  

 Yes     No     

 

d) Been the subject of an investigation, whether open or closed, by any federal, New York State, New 
York City, or New York local government entity for a civil or criminal violation with a penalty in 
excess of $500,000?  

 Yes     No     

 

e) Been the subject of an indictment, grant of immunity, judgment, or conviction (including entering into 
a plea bargain) for conduct constituting a crime? 

 Yes     No     

 

f) Been convicted of a criminal offense pursuant to any administrative and/or regulatory action taken by 
any federal, New York State, New York City, or New York local government entity? 

 Yes     No     

 

g) Initiated or been the subject of any bankruptcy proceedings, whether or not closed, or is any 
bankruptcy proceeding pending? 

 

 

 Yes     No     

 

For each “Yes,” provide an explanation of the issue(s), identify the Associated Entity’s name(s), EIN(s), primary business 
activity, relationship to the Reporting Entity, relevant dates, the government entity involved, any remedial or corrective action(s) 
taken and the current status of the issue(s). Provide answer below or attach additional sheets with numbered responses. 
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X. FREEDOM OF INFORMATION LAW (FOIL) 

10.  Indicate whether any information supplied herein is believed to be exempt from disclosure under the 
Freedom of Information Law (FOIL). 

Note: A determination of whether such information is exempt from FOIL will be made at the time of any 
request for disclosure under FOIL. 

 Yes     No 

 
 

If “Yes,” indicate the question number(s) and explain the basis for the claim. 

      

 

XI. AUTHORIZED CONTACT FOR THIS QUESTIONNAIRE  

Name 
 

Telephone Fax  
 

            ext.             

Title 

      

Email 
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Certification 

The undersigned: (1) recognizes that this questionnaire is submitted for the express purpose of assisting New York State 
government entities (including the Office of the State Comptroller (OSC)) in making responsibility determinations 
regarding award or approval of a contract or subcontract and that such government entities will rely on information 
disclosed in the questionnaire in making responsibility determinations; (2) acknowledges that the New York State 
government entities and OSC may, in their discretion, by means which they may choose, verify the truth and accuracy of 
all statements made herein; and (3) acknowledges that intentional submission of false or misleading information may 
result in criminal penalties under State and/or Federal Law, as well as a finding of non-responsibility, contract suspension 
or contract termination. 

The undersigned certifies that he/she:  

• is knowledgeable about the submitting Business Entity’s business and operations;  
• has read and understands all of the questions contained in the questionnaire;  
• has not altered the content of the questionnaire in any manner; 
• has reviewed and/or supplied full and complete responses to each question;  
• to the best of his/her knowledge, information and belief, confirms that the Business Entity’s responses are true, 

accurate and complete, including all attachments, if applicable;  
• understands that New York State government entities will rely on the information disclosed in the questionnaire 

when entering into a contract with the Business Entity; and  
• is under an obligation to update the information provided herein to include any material changes to the Business 

Entity’s responses at the time of bid/proposal submission through the contract award notification, and may be 
required to update the information at the request of the New York State government entities or OSC prior to the 
award and/or approval of a contract, or during the term of the contract. 

 
 

Signature of Owner/Official  

Printed Name of Signatory       

Title       

Name of Business  

Address       

City, State, Zip       
 
 
 
 
Sworn to before me this __________ day of _____________________________, 20___; 
 
 
_____________________________________________ Notary Public 
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INTRODUCTION
All projects funded by the Governor’s Office of Storm Recovery (GOSR) must undergo environmental review 
pursuant to both the National Environmental Policy Act (NEPA) and State Environmental Quality Review Act 
(SEQRA). These environmental reviews are typically conducted by GOSR’s Bureau of Environmental Review 
and Assessment (BERA) and are informed by information provided by engineering and design professionals, 
as well as qualified environmental professionals. 

Because GOSR must conduct NEPA reviews as the “responsible entity” under the authority of the United 
States Department of Housing and Urban Development (HUD), for efficiency purposes and as a service to 
grant recipients, GOSR assumes Lead Agency status for coordinated Unlisted and Type I actions pursuant 
to SEQRA. GOSR is unable to delegate NEPA decision-making authority. Should a grant recipient or other 
Involved Agency wish to assume SEQRA Lead Agency status, GOSR’s BERA may concede upon request. 
As an added benefit to grant recipients, GOSR’s BERA will assume the costs associated with the NEPA and 
SEQRA process. The generalized breakdown of cost sharing is summarized by the chart below.  If you have 
questions, comments, or suggestions with regard to information contained in this document, please contact 
GOSR’s BERA staff at nyscdbg_dr_er@nyshcr.org or call at (518) 473-0015.

ACTIVITY BERA SUBRECIPIENT

NEPA Review X

SEQRA Lead Agency X1

Asbestos/Lead/Radon surveys Project by project determination2

Phase 1 and 2 ESAs X

Phase 1 Arch Survey X

Noise Analysis X

Site Remediation and Hazard Abatement X

Permitting X3

Sole Source Aquifer Analysis X

Threatened and Endangered Species X

1Although the subrecipient agreement template indicates that GOSR will serve as Lead Agency, this is a responsibility that 
can be delegated to municipalities demonstrating experience with conducting SEQRA reviews.  A Subrecipient may apply 
to GOSR’s Certifying Officer to obtain Lead Agency status on any project.

2Subrecipients should coordinate with GOSR’s BERA and NYRCR Program Staff to assign responsibility.

3Permitting responsibilities will reside with the responsible permitee.  Please note that BERA will assist as needed in 
coordinating permitting with the New York Department of Environmental Conservation (DEC), United States Army Corps 
of Engineers (USACE), New York Department of State (DOS), and other permitting agencies.
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ANALYSIS OF ALTERNATIVES
The NEPA and SEQRA environmental review processes require GOSR to consider reasonable alternatives 
that achieve the purpose and need of most projects. GOSR relies upon project engineers, architects, designers 
and planners to inform this alternative analysis.  

In some cases, the NY Rising Community Reconstruction Program planning process has identified a specific 
project to be implemented, such as the replacement of a particular bridge or culvert.  In these cases, in 
addition to the “no action” alternative, reasonable alternatives might include investigation into the various 
sizing possibilities for the hydraulic opening of the structure.  In other cases, design professionals are tasked 
with undertaking a study or crafting recommendations to address community needs.  In these cases, design 
professionals working on NY Rising Community Reconstruction Program projects must be sure to document 
various alternative design solutions, including the type of sustainable and resilient alternatives described 
below. 

In accordance with Executive Order 13693, Planning for Federal Sustainability, and Executive Order 11988, 
Floodplain Management (as amended), GOSR is requiring consideration of sustainability measures for all NY 
Rising Community Reconstruction Program projects.  In addition to meeting the requirements of all applicable 
existing federal, state, and local codes, laws, and ordinances, engineering design reports should analyze 
practicable alternatives that incorporate sustainability measures and green infrastructure practices into the 
proposed design where possible. These alternatives should include natural systems, ecosystem processes, 
and nature-based approaches to achieve the purpose and need of the project and overall design objectives. 
These sustainable practices should be integrated into the base design of the engineering projects.     

Evaluation of project design alternatives should consider site/project suitability, environmental benefits, 
operating and maintenance costs, decommissioning, and useful lifetime. Where sustainable practices are 
determined to be infeasible or in conflict with project objectives or budget, design reports should document the 
evaluation of sustainable practices.

ENVIRONMENTAL BEST PRACTICES
Environmental best practices can and should be incorporated into all types of recovery and resilience projects. 
Some of the most common projects proposed for HUD Community Development Block Grant – Disaster 
Recovery (CDBG-DR) funding are culvert resizing or replacement, drainage and stormwater management 
improvements, streambank stabilization and restoration, emergency generator installation, and repair or 
renovation of structures. An overview of key sustainable design practices related to these categories of 
projects, as well as hyperlinks to guidance documents, are provided on the following pages.
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CULVERT RESIZING / REPLACEMENT
In addition to ensuring that culverts are properly sized, several environmental design factors must be 
considered in a culvert resizing or replacement project. While traditional culverts enable bridges and roadways 
to safely cross a stream or wetland, they can disrupt stream continuity, inhibiting passage for fish and 
wildlife and causing significant streambed erosion and destabilization. Open bottom culverts are effective for 
facilitating fish and aquatic species passage. When closed bottom culverts are used, they should be designed 
and installed to mimic natural stream flow and bottom substrate. Inadequate culvert sizing is a primary 
factor in streambed erosion. In general, culverts should be sized such that they are wider than the bankfull 
width (BFW) of the stream. In all culvert projects, pre-installation stream conditions should be retained to the 
maximum extent possible and construction schedules should be coordinated to minimize impacts to wildlife 
and vegetation.

recommendations

• The capacity and size of the culvert should be maximized to accommodate a 100+ year flood event.  
At a minimum, the width of the structure should be 1.25 times the BFW of the stream

• Use open bottom culverts when possible

• Construct culverts to match the characteristics of the natural stream channel, including: slope, 
substrate, stability, and width

• Make stream crossings, such as roads and bridges, perpendicular to the direction of streams or 
drainage to minimize the area of disturbance

• Replacement structures must not create an inlet or outlet drop that restricts aquatic organism passage

resources

• New York State Department of Environmental Conservation (NYSDEC) Stream Crossing Guidelines: 
http://www.dec.ny.gov/permits/49066.html

• Bureau of Land Management (BLM) Culvert Use Guidelines: http://www.blm.gov/bmp/low%20
volume%20engineering/J_Ch8_Culvert_Use_Installation_&_Sizing.pdf

• U.S. Army Corps of Engineers (USACE) Stream Crossing BMPs: http://www.nae.usace.army.mil/
Portals/74/docs/regulatory/StateGeneralPermits/NEGP/BMPStreamCrossings21Jan2015.pdf 

• Wetland Crossing BMPs: http://www.dem.ri.gov/programs/benviron/water/permits/fresh/pdfs/bmpch9.
pdf 

• Water Crossing Design Guidelines – Washington Department of Fish and Wildlife: http://wdfw.wa.gov/
publications/01501/wdfw01501.pdf
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STREAMBANK / STREAMBED RESTORATION
Degraded streambanks and streambeds can lead to erosion, slope instability, water quality impairment, and 
other significant environmental issues. Riprap revetments and other streambank armoring measures can 
cause environmental damage of their own, as they impede the natural functions of a streambank, diminish 
aquatic habitats, and can even cause destabilization downstream. Natural streambank stabilization uses 
targeted vegetation, engineered logjams, and other bioengineering methods to return streams to a natural 
state of hydraulic stability. In addition to providing long-term stream stability benefits, natural stream restoration 
measures encourage healthy, vegetated stream buffers, thereby improving water quality and increasing 
riparian habitat.

• Plant hardy and flood-resistant native species on riverbanks to stabilize soil and strengthen the 
riparian buffer

• Use biodegradable erosion control blankets to provide temporary erosion protection during vegetation 
establishment

• Install tree revetments or engineered logjams to dissipate flow in locations of excessive erosion

recommendations

• Federal Emergency Management Agency (FEMA) Bank Stabilization Alternatives: http://www.fema.
gov/pdf/about/regions/regionx/Engineering_With_Nature_Web.pdf

• Minnesota Vegetated Stream Restoration Program: http://files.dnr.state.mn.us/publications/waters/
understanding_our_streams_and_rivers_resource_sheet_2.pdf

• Natural Resources Conservation Service (NRCS) Stream Restoration Design Handbook: http://www.
nrcs.usda.gov/wps/portal/nrcs/detail/national/water/manage/restoration/?cid=stelprdb1044707 

• Westchester County Aquatic Buffer Guide: http://www.westchestergov.com/planning/environmental/
BronxRiver/Westchester%20County%20Water%20Resource%20Buffer%20Brochure%20FINAL%20
for%20e-mail1.pdf 

• Integrated Stream Bank and Restoration Guidelines - Washington Department of Fish and Wildlife: 
http://wdfw.wa.gov/publications/00046/wdfw00046.pdf

resources
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DRAINAGE / STORMWATER MANAGEMENT
Effective and sustainable management of stormwater is critical to ensure the long-term sustainability 
and resiliency of infrastructure projects. Incorporating nature-based features, such as vegetated swales, 
bioretention cells, and tree box filters, not only reduces the quantity of stormwater runoff from an area, but also 
improves the quality of runoff by allowing for filtration and settling of solids. Structural stormwater BMPs, such 
as permeable pavement, inlet protection devices, and swirl separators, can provide cost-effective stormwater 
quantity and quality improvements in space-constrained projects. Many municipalities operate Municipal 
Separate Storm Sewer Systems (MS4) and are subject to specific permit requirements under National 
Pollutant Discharge Elimination System (NPDES) regulations. In the State of New York, the Federal MS4 
Program is delegated to NYSDEC. Implementing State regulations and guidance are available on NYSDEC’s 
website.

resources

• Stormwater BMP overview: http://www.epa.gov/greeningepa/stormwater/best_practices.htm 

• Low Impact Development overview: http://water.epa.gov/polwaste/green/

• NYSDEC Stormwater website:  http://www.dec.ny.gov/chemical/8468.html

• NYSDEC MS4 website: http://www.dec.ny.gov/chemical/43150.html#Permit

• NYSDEC Stormwater Management Design Manual, Green Infrastructure Chapter: http://www.dec.
ny.gov/docs/water_pdf/swdm2010chptr5.pdf 

• NYSDEC Better Site Design guide: http://www.dec.ny.gov/docs/water_pdf/bsdcomplete.pdf 

• Hudson Valley green infrastructure examples: http://www.dec.ny.gov/lands/58930.html 

• Incorporate low impact development principles into project design

• Incorporate green infrastructure, such as bioretention cells, rain gardens, or vegetated filter strips, into 
project designs to increase infiltration

• Use permeable paving material in parking areas or other paved site areas to increase infiltration and 
reduce runoff from these surfaces

• Collect roof top runoff in rain barrels or dry wells

• Install a swirl separator in a stormwater collection system to remove solids prior to discharge

• Daylight streams where feasible to improve water quality, increase infiltration, and decrease sewer 
overflow

• Utilize the U.S. Environmental Protection Agency’s (EPA) Storm Water Management Model

recommendations

• The MS4 General Permit requires the consideration and incorporation of cost effective green 
infrastructure approaches in routine upgrades of stormwater conveyance systems and municipal 
properties to the maximum extent practicable

requirements
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DRAINAGE / STORMWATER MANAGEMENT

resources (continued)

• New York Environmental Facilities Corporation (EFC) Green Grants program: http://www.efc.ny.gov/
Default.aspx?tabid=461

• EPA Showing Buried Streams the Daylight: http://www.epa.gov/ord/gems/buriedstream.htm

• EPA Storm Water Management Model: http://www2.epa.gov/water-research/storm-water-management-
model-swmm
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FLOOD ELEVATION DESIGN CONSIDERATIONS
Only if there are no practicable alternatives should a structure be located in the floodplain.  Engineering and 
design professionals must use the best available flood hazard data identified by FEMA, where applicable, 
to guide decision-making. Best available flood hazard data should be used to determine elevation and 
floodproofing requirements. Best available flood hazard data is derived from the most current and restrictive 
of the following: FEMA Flood Insurance Rate Map, FEMA Advisory Base Flood Elevation Map, FEMA publicly 
released working map, or FEMA preliminary Flood Insurance Rate Map.  Floodproofing is prohibited for 
residential buildings.

program requirements

• If the project or activity is located in a Special Flood Hazard Area, it must be designed using the best 
available base flood elevation plus two feet as the baseline standard for elevation, the Flood of Record 
plus two feet, or the 500 year flood elevation, whichever is highest

• Critical equipment and infrastructure is held to a higher design standard, which varies depending on if 
the equipment is in a floodplain that is subject to tidal influence 

• For projects located in areas that are not subject to tidal influence, critical equipment and infrastructure 
should be designed to be placed at the best available base flood elevation plus three feet, the Flood of 
Record plus three feet, or the 500 year flood elevation, whichever is highest

• For projects located in areas that are subject to tidal influence, critical equipment and infrastructure 
should be designed to be placed at the best available base flood elevation plus five feet, the Flood of 
Record plus four feet, or the 500 year flood elevation, whichever is highest

• Note that if higher elevations are required by state or local codes or standards, those higher standards 
will apply

• In consideration of climate change, design standards for infrastructure projects subject to tidal 
influence should incorporate the NYSDEC sea-level rise projections, as described in 6 NYCRR Part 
490, and in riparian areas north of New York City, flood elevations derived from flows provided by 
USGS Future Flow Explorer.  This calculation should consider the useful life of the infrastructure.

• FEMA Map Service Center: https://msc.fema.gov/portal

• FEMA Guidance - Floodproofing Non-residential Buildings: http://www.fema.gov/media-library-data/54
20711cd929a194254329c15f11616e/P-936_front-matter_508.pdf

• NYSDEC Projected Sea-Level Rise Regulations - 6 NYCRR Part 490 - Proposed Regulations        
http://www.dec.ny.gov/regulations/103877.html 

• USGS Future Flow Explorer: http://ny.water.usgs.gov/maps/floodfreq-climate/

resources
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EMERGENCY GENERATORS
Emergency generators serve a key role in ensuring continuity of operations at critical facilities. Though 
emergency generators are not designed to operate continuously, they have the potential to be sources of air 
pollutants and are thus subject to specific standards. Any new emergency generator installation must meet 
the maximum achievable control technology (MACT) standards for reciprocating internal combustion engines 
(RICE), often referred to as the MACT RICE standards. The MACT RICE requires that new generators can 
comply with the MACT by complying with the requirements in the New Source Performance Standards.  Any 
new Compression Ignition generator will have to comply with 40 CFR 60, Subpart IIII, and any new Spark 
Ignition generator will have to comply with 40 CFR 60, Subpart JJJJ.  New generators must be certified by the 
manufacturer that they comply with the EPA’s New Source Performance Standards (NSPS). 

Fuel tanks supplying generators pose an environmental threat from the risk of leaks, spills, and other 
accidental discharges of petroleum products. Fuel tanks for all new emergency generators must be located 
at acceptable separation distances from structures and areas where people congregate, and employ multiple 
leak protection systems, such as double-walled tanks, containment enclosures, or leak-tested valves. Flooding 
can cause significant damage to emergency generators and can cause accidental discharge of fuel and other 
engine fluids. All emergency generators and fuel tanks must be anchored and installed in accordance with the 
Flood Elevation Design Considerations, below. Design incorporating freeboard, or excess elevation of floor 
levels or equipment above the BFE, is considered a best practice and can be an effective means of eliminating 
risk to critical equipment.

• Specify a generator with a double-walled fuel tank and leak-proof fixtures

• Specify a generator that is manufacturer certified to meet EPA’s NSPS

• Design the generator and fuel storage locations with adequate freeboard above the BFE

• Locate fuel storage tanks in accordance with HUD Acceptable Separation Distance requirements

requirements

• MACT RICE standards: http://www.epa.gov/region1/rice/

• FEMA Flood Insurance Rate Maps with BFE: https://msc.fema.gov/portal

• FEMA recommendations for reducing facility vulnerability: http://www.fema.gov/media-library-
data/1381404651877-881a2cf70a90ac63b9c067100ffccace/SandyRA2CriticalFacilities_508_FINAL2.
pdf

• NYSDEC Petroleum Tank Requirements: http://www.dec.ny.gov/chemical/2642.html

• HUD Acceptable Separation Distance requirements: https://www.hudexchange.info/programs/
environmental-review/asd-calculator/

resources
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REPAIR / RENOVATION / DEMOLITION OF STRUCTURES
Building codes and standards form the basis of many design considerations for structural repair and 
renovation projects. In addition to these standards, incorporating environmental best practices can elevate the 
performance, safety, and cost-effectiveness of a project.

First and foremost, any project that requires modifications to existing buildings or certain other man-made 
structures must comply with all applicable asbestos and lead standards, including pre-construction surveys, 
abatement, and clearance by a qualified professional. Additionally, federal and state law require adherence 
to floodplain regulations for construction or development within the Special Flood Hazard Area (See Flood 
Elevation Design Considerations below).  Historic preservation requirements must also be met for any 
buildings or structures with landmark, historic, or other protected status, as well as those structures or places 
that are eligible for listing on the National Register of Historic Places.

Incorporating best practices that exceed these baseline standards can improve the environmental, economic, 
and energy performance of a building. Even if a project will not be submitted for an environmental certification, 
such as Leadership in Energy and Environmental Design (LEED), the guiding principles of such programs can 
help set measurable and achievable performance targets for any project.

requirements

• Prior to repair, renovation or demolition of a structure, a NYS Department of Labor-qualified 
professional must perform an asbestos and lead paint survey

• For structures that have been damaged at least 50% of their pre-flood value, or that will be 
reconstructed, rehabilitated, or added on to with the value of the improvement at least 50% of the 
pre-improvement value of the structure, the entire structure must meet local and state floodplain 
development standards

• All projects must be in compliance with the National Historic Preservation Act

• Asbestos in New York: https://labor.ny.gov/formsdocs/wp/p224.pdf 

• Asbestos and Lead Hazard Mitigation: https://www.osha.gov/SLTC/etools/hurricane/building-
demolition.html

• EPA Construction and Demolition Materials Guidelines: http://www.epa.gov/wastes/nonhaz/industrial/
cd/index.htm 

• FEMA Guidelines for Development in Floodplains: https://www.fema.gov/permit-floodplain-
development

• NYSDEC Floodplain Construction Requirements: http://www.dec.ny.gov/lands/40576.html

resources

• Incorporate on-site renewable energy sources, energy efficient heating, ventilation, and air 
conditioning equipment, insulation, and water-saving fixtures into renovation plans

• Maximize use of existing building materials when feasible; incorporate recycled or renewable material 
when specifying new building materials

• Incorporate high-efficiency, fully-shielded lighting fixtures that emit no light upward.

recommendations
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REPAIR / RENOVATION / DEMOLITION OF STRUCTURES

• NYS Historic Preservation Legislation: http://nysparks.com/shpo/environmental-review/preservation-
legislation.aspx

• NYS Environmental and Historic Review Process: http://nysparks.com/shpo/environmental-review/

• LEED Principles for Major Renovations: http://www.usgbc.org/articles/federal-guiding-principles-new-
construction-and-major-renovations

• LEED Principles for Existing Buildings: http://www.usgbc.org/articles/federal-guiding-principles-
existing-buildings

• EPA Water Conservation Program, WaterSense: http://www.epa.gov/watersense/commercial/bmps.
html

resources
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http://www.epa.gov/watersense/commercial/bmps.html


CONSTRUCTION EQUIPMENT STANDARDS
The noise and air quality effects that result from construction equipment can have a cumulative, negative effect 
on the environment. Though impacts from construction are temporary, they can be a source of environmental 
disturbance and should be mitigated through the use of BMPs. To mitigate or prevent these impacts a 
Construction Management Plan may be required. The following practices should be incorporated into plans 
and specifications:

equipment and fuel requirements

• Use ultra-low sulfur diesel fuel in all construction equipment with an engine of 50 horsepower (hp) or 
greater

• Use diesel engine retrofit technology where practicable, such as:

•  Diesel Oxidation Catalyst or Diesel Particulate Filters

• Engine upgrades

•  Engine Replacements

• Limit idling times to 3 minutes

• Locate diesel powered engines away from fresh air intakes

• Control construction dust through Soil Erosion and Sediment Control Plan measures, including use of 
a dust suppressant and fugitive dust controls

• All construction equipment over 50 hp must meet EPA’s Tier 2 emission standards for non-road 
construction equipment.  Where a project is located in a non-attainment or maintenance area under 
the Clean Air Act, Tier 3 and Tier 4 standards may be imposed

noise and vibration recommendations

• Schedule individual project construction activities such that activities resulting in the greatest noise or 
vibration impacts do not overlap

• Coordinate construction activities with construction in nearby or adjacent locations to minimize impacts

• Consider condition of surrounding structures and the potential effects of vibration, where appropriate

• Prepare contingency measures in the event that established limits are exceeded

resources

• NYSDOT Environmental Performance Commitments: http://www.northeastdiesel.org/pdf/RTE9A-NY.
pdf

• Sacramento, California Construction Greenhouse Gas (GHG) Emissions Reductions: http://www.
airquality.org/ceqa/cequguideupdate/Ch6FinalConstructionGHGReductions.pdf

• Los Altos, California Construction Site and Equipment Best Management Practices: http://
www.losaltosca.gov/sites/default/files/fileattachments/Community%20Development/page/3751/
construction_equipment_bmp_handout.pdf

11  |  page

http://www.northeastdiesel.org/pdf/RTE9A-NY.pdf 
http://www.northeastdiesel.org/pdf/RTE9A-NY.pdf 
http://www.airquality.org/ceqa/cequguideupdate/Ch6FinalConstructionGHGReductions.pdf
http://www.airquality.org/ceqa/cequguideupdate/Ch6FinalConstructionGHGReductions.pdf
http://www.losaltosca.gov/sites/default/files/fileattachments/Community%20Development/page/3751/construction_equipment_bmp_handout.pdf
http://www.losaltosca.gov/sites/default/files/fileattachments/Community%20Development/page/3751/construction_equipment_bmp_handout.pdf
http://www.losaltosca.gov/sites/default/files/fileattachments/Community%20Development/page/3751/construction_equipment_bmp_handout.pdf


 
 

 

 

 

GOSR GOOD FAITH EFFORTS GUIDELINES 

 

All  participating entities (including vendors and subrecipients) engaged with GOSR (operating under the umbrella of NY 

Rising) must make a commitment and demonstrate an acceptable “Good Faith Effort” toward achievement of GOSR’s M/WBE 

utilization goal of 30 percent participation (15 percent MBE, 15 percent WBE).   

 

GOSR’s Diversity and Civil Rights (DCR) Department oversees all participating entities progress towards achieving their 

M/WBE goals. All entities must notify DCR of any considerations or concerns preventing M/WBE participation and provide 

documentation supporting their concerns.   

 

In some cases, where participating entities are non-profit subrecipients, implementing public service activities where the 

majority of the grant will be used to reimburse the subrecipient for staff time. In these cases, entities can comply with GOSR’s 

M/WBE 30 percent goals by ensuring that 30 percent of any funds that are spent on goods or services are directed to M/WBE 

vendors or service providers. For example, a subrecipient can utilize M/WBE firms when purchasing supplies or for other 

vendor services such as marketing and promotions. Additionally where participating entities are subrecipients, they must 

complete DCR’s excel-based M/WBE Utilization Plan and update it whenever a new contract is entered into or amended, and 

must report progress towards meeting goals through Elation System. 

 

Enforcement 

Failure to comply with the requirement to make Good Faith Efforts may include but are not limited to the following 

consequences: 

1. An onsite integrity monitor may be assigned to evaluate and document subrecipients and their contractors Good Faith 

Efforts and any deficiencies in implementation. 

2. Some or all costs for the integrity monitor may be withdrawn from the grant award. 

3. A monetary penalty may be imposed in an amount between the contractually stated goal or GOSR-approved utilization 

plan goal, and the utilization actually achieved by the contractor. 

4. Future payments/awards may be tolled until compliance is achieved.  

5. Future projects may be fully or partially defunded depending on the magnitude of non-compliance. 

 

Vendors and subrecipients will receive written notice prior to the issuance of any of the above-stated consequences, and will 

receive a reasonable period to make corrective actions. 

 

Documenting Good Faith Efforts 

All participating entities compliance with the M/WBE program will be evaluated on the basis of their use of “Good Faith 

Efforts” to achieve maximum participation results. Below is a list of the 17 steps that can be taken in order to demonstrate Good 

Faith Efforts. All participants should undertake as many of these activities as possible in order to achieve the required 15 percent 

MBE and 15 percent WBE goals. Additionally participants must maintain a log and document all dates and detailed descriptions 

of the actions taken for each Good Faith Effort that was undertaken as well as add documentation, narrative or attached pages as 

needed to supplement responses.  

 

GOOD FAITH EFFORTS LIST 

 

1. Make frequent and timely advertisements in newspapers and periodicals that market to M/WBEs. 

a. Maintain a log of dates of advertisements and the name of the publication. 

b. Maintain copies of the advertisement itself. 

c. Record copies of responses made by certified M/WBEs to your advertisement. 

 

2. Make timely follow ups to responses received by M/WBEs. 

a. If you received responses to your solicitations but did not select the M/WBE, maintain records describing why 

a response from a certified M/WBE was not selected. 

b. Log responses from M/WBEs. 
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3. Utilize list of certified M/WBEs in the Empire State Development directory, www.esd.ny.gov. 
a. Maintain a log of all communications, including names, contacts and dates. 

b. Maintain records including, copies of notices/solicitations, dates of contact, letters, etc. 

 

4. Advertise your requirements in the NYS Contract Reporter, https://www.nyscr.ny.gov/ as well as the NYS Storm 

Recovery Local Workforce Opportunities Page, www.nystormrecoveryopps.com. 

a. Provide copies of your advertisements, dates on which the ad was submitted and log responses received. 

 

5. Conduct pre-bid, pre-award, or other meetings to inform M/WBEs of available opportunities.  

a. Maintain a record of the names of companies, dates, and locations of meetings attended. 

 

6. Attend pre-bid, pre-award, or other meetings organized by GOSR to inform M/WBEs of opportunities available. 

a. Maintain a record of the names, dates, and locations of meetings attended. 

 

7. Contact community organizations and state/federal business assistance offices that provide support in the recruitment 

and placement of M/WBEs. 

a. Maintain a record of all communications including, dates and contacts. 

 

8. Send written notification to M/WBEs and trade associations located within the region where the work will be 

performed. 

a. Maintain a record of communications. 

 

9. Provide documents/plans/bid specifications to certified M/WBEs, and allow adequate time for them to respond to bids. 

a. Record the steps taken to structure the scope of work for the purpose of contracting with certified M/WBEs. 

 

10. Establish contacts and working relationships with certified M/WBE firms. 

a. Maintain a log of all communications. 

 

11. Divide total requirements, when economically feasible, into smaller tasks or quantities to permit maximum participation 

by small and minority/women’s business enterprises. 

a. Maintain a log of all such contracts and activities. 

 

12. Establish delivery schedules which encourage participation by small and minority/women’s business enterprises. 

a. Maintain records of such schedules and activities. 

 

13. Undertake specific steps to reasonably structure the contract scope of work for the purpose of subcontracting with, or 

obtaining supplies from, certified minority and women-owned business enterprises. 

a. Provide record of all such contracts modified and list of steps as well as activities. 

 

14. Make efforts to solicit certified M/WBEs located outside the region where the scope of work is to be performed and 

evaluate their ability to participate. 

a. Log all efforts made for such outreach. 

 

15. Document the evaluation you conducted to determine eligibility for participation. 

 

16. Provide the same sub contract terms and conditions to certified M/WBEs as the ones offered to other sub-contractors in 

the ordinary course of business. 

a. Document the terms and conditions being offered to both entities. 

 

17. Make efforts to engage in either telephone or direct, in-person negotiations with NYS certified M/WBEs whose quotes 

were too high. 

a. Document such efforts made by keeping a log of all communications. 

http://www.esd.ny.gov/
https://www.nyscr.ny.gov/
http://www.nystormrecoveryopps.com/


M/WBE UTILIZATION PLAN 
INSTRUCTIONS:  This form is submitted at the time of bid or procurement submission, or at the time of contract execution, or within a reasonable time 

thereafter as outlined in procurement submission instructions. This Utilization Plan must contain a detailed description of the supplies and/or 
services to be provided by each certified Minority and Women‐owned Business Enterprise (M/WBE) under the contract.  Attach additional 
sheets if necessary. 

 

Subrecipient Name:    Project Name:   

Offeror’s Name:     Federal ID Number:    

Address:    
Contract Number (if 
applicable):    

City State & Zip Code:     Phone:    

Location of Work:         
 

M/WBE Target Goal   Proposed  M/WBE Participation 

Category  Percentage  Amount  Category  Percentage  Amount 
MBE:  %  $  MBE:  %  $ 
WBE:  %  $  WBE:  %  $ 
Totals:  %  $  Totals:  %  $ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Rob Wick
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1. Certified M/WBE Subcontractors/Suppliers 
Information: 

Classification 
NYS‐ESD 
Certified 
(Choose.One 
Only) 

Federal ID No. :  Detailed Description of Work: 
Dollar Value of 
Subcontractors/ 
Supplies/Services 

Intended 
performance 
dates on each 
component of 
the contract MBE  WBE 

A  Name:                  
Address:          
Email:          

Phone:          
B  Name:                   

Address:          
Email:          
Phone:          

C  Name:                   
Address:          
Email:          
Phone:          

D  Name:                   
Address:          
Email:          
Phone:          

 
                               

 

Contractor Use: 

Name of Preparer: 

Authorized Signature:  

Date: 

Email: 

Phone: 



1 

Section 3 Plan 

Contact Information 
Address, Phone Email, Website

 Name of Authorized 
Representative 

Project Name 
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SUBRECIPIENT NAME:     (“Subrecipient”) 
CONTRACTOR NAME:   (“Contractor”) 
PROJECT NAME:   (the “Project”) 

GENERAL POLICY STATEMENT 

Section 3 Policy Overview 
Section 3 (24 CFR Part 135.30) of the Housing and Urban Development Act of 1968, as amended (12 U.S.C. 
1701u)1 is intended to ensure that, to the greatest extent feasible, low- and very low-income persons 
receive benefits in employment and related economic opportunities when such opportunities are 
generated by funding from HUD. It also specifically encourages economic opportunities for households 
who are recipients of government assistance for housing. The Section 3 program requires that recipients 
of HUD funds, to the greatest extent feasible, provide (a) employment and training and (b) contracting 
opportunities for low- or very low-income residents in connection with construction projects (“Section 3 
eligible projects”) in their neighborhoods. 

SECTION 3 PLAN & PURPOSE 

This document serves as the Section 3 Plan for Contractor’s work on the Project in compliance with the 
requirements of Section 3 of the Housing and Urban Development Act of 1968, as amended. This 
document contains goal requirements for awarding contracts to Section 3 Business Concerns and 
employment opportunities for individuals.  

The regulations should not be construed to mean that recipients are required to hire Section 3 
residents or award contracts to Section 3 business concerns other than as needed to fulfill 
regulatory obligations for covered projects and activities. Contractors are not required to hire or 
enter into contracts with unqualified Section 3 residents or business concerns simply to meet the 
Section 3 goals, as anyone selected for contracting or employment opportunities must meet the 
qualifications for the job/contract being sought. However contractors must document their 
outreach efforts and, to the greatest extent feasible, attempt to source qualified Section 3 
residents and business concerns to meet the goal. If the expenditure of funding for an otherwise 
covered project and activity does not result in new employment, contracting, or training 
opportunities, reporting is still required.  

NUMERICAL GOALS FOR TRAINING AND EMPLOYMENT OPPORTUNITIES 

These goals apply to contract awards in excess of $100,000 in connection with a Section 3 eligible 
project. They apply to subrecipients and to their contractors and subcontractors.  

Contractor will, to the greatest extent feasible, strive to comply with the goals established. The numerical 
goals established in this section represent minimum numerical targets for employment opportunities and 
training to Section 3 residents as follows: 

• Thirty Percent (30%) of the aggregate number of new hires/training opportunities resulting

1 http://portal.hud.gov/hudportal/documents/huddoc?id=DOC_12047.pdf 
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from funds awarded and continuing thereafter. 

Any contractor that does not meet the Section 3 numerical goals must demonstrate why meeting the 
goals was not feasible.  

For this contract on the Project, the Number of Section 3 jobs/training opportunities anticipated is 
______. 

NUMERICAL GOALS FOR CONTRACTING ACTIVITIES 
These goals apply to contract awards in excess of $100,000 in connection with a Section 3 eligible 
project, and they apply to subrecipients, contractors, and subcontractors.  

Contractor commits to award to Section 3 business concerns*, through subcontracts: 

• At least 10% of the total dollar amount of all Section 3 covered contracts for construction
work arising in connection with housing rehabilitation, housing construction and other public
construction; and

• At least 3% of the total dollar amount of non-construction contracts arising in connection with
housing rehabilitation, housing construction and other public construction.

*Section 3 Business Concerns are businesses that can provide evidence that they meet one of the
following criteria: 

a) Business is 51 percent or more owned by Section 3 residents; or
b) At least 30 percent of business’ full time employees include persons that are currently Section 3

residents, or within three years of the date of first employment with the business concern were
Section 3 residents; or

c) Business provides evidence of commitment to sub-subcontract in excess of 25 percent of the
dollar award of its subcontract to business concerns that meet the qualifications in the above two
clauses a and b.

EVIDENCE OF SECTION 3 CERTIFICATION 

Any individual seeking employment or training opportunities with Contractor shall complete a Self-
Certification Form and provide adequate documentation as evidence of eligibility for preference under the 
Section 3 program. 

Any business seeking Section 3 preference in the awarding of subcontracts or purchase agreements with 
Contractor shall complete the HUD Section 3 Business Registry. The business seeking Section 3 preference 
must be able to provide adequate documentation as supporting evidence. 
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CONTRACTOR’S SECTION 3 TABLES A & B 
Instructions: The following two charts are for capturing the data related to subcontracting with Section 3 
Businesses for construction and non-construction work as well as individual new hiring that may occur 
during the life of the project. These charts should be reflective and on par with the data submitted in 
Elation Systems. 

TABLE A 
 SUBCONTRACTING DATA 

At least 10% of the total dollar amount of all Section 3 covered contracts for construction work 
arising in connection with housing rehabilitation, housing construction and other public construction 
to  Section 3 Businesses*; and 
At least 3% of the total dollar amount of non-construction contracts arising in connection with housing 
rehabilitation, housing construction, and other public construction to Section 3 Businesses*. 

COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4 COLUMN 5 
Type Of Contract 
(Construction or 

Non-Construction) 
& Description 

Total Number of 
Contracts (during 

the life of the 
project) 

Total Approximate 
Dollar Amount for (for 
contracts in Column 2) 

Number Of 
Contracts (in this 
row) to Section 3 

Businesses* 

Estimated Dollar 
Amount to Section 

3 Businesses* 
$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

*Section 3 Businesses are defined as a) 51 percent or more owned by Section 3 residents; or 
b) At least 30 percent of its fully time employees include persons that are currently Section 3 residents, or within three years of the date of first 
employment with the business concern were Section 3 residents; or c) Provides evidence, as required, of a commitment to subcontract in excess of 
25 percent of the dollar award of all subcontracts to be awarded to business concerns that meet the qualifications in the above two clauses a and 
b.
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TABLE B 
PROJECT WORKFORCE DATA 

At Least Thirty Percent (30%) of the aggregate number of new hires/training opportunities resulting 
from funds awarded and continuing thereafter. 

COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4 COLUMN 5 

Job 
Category 

Total 
Estimated Positions 

No. Positions 
Currently Occupied 

By Permanent 
Employees 

No. Positions Not 
Currently Occupied 

No. Positions To Be 
Filled w/Section 3 

Residents* 
Officers/Supervisors 

Professionals 

Technicians 

Housing 
Sales/Rental/Mgmt. 

Office Clerical 

Service Workers 

Others 

TRADE: 

Journeymen 

Apprentices 

Maximum No. 
Trainees 

Others 

TRADE: 

Journeymen 

Apprentices 

Maximum No. 
Trainees 
Others 

*Section 3 Residents are defined as individuals residing locally whose family income does not exceed 80% of the median income in the State.
**Local Income levels can be obtained online at https://www.huduser.gov/portal/datasets/il.html 

https://www.huduser.gov/portal/datasets/il.html
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LIST OF STRATEGIES TO BE ADOPTED FOR COMPLIANCE WITH THE STATED EMPLOYMENT, TRAINING 
AND CONTRACTING GOALS 
In compliance with Section 3 requirements, the Contractor should submit a current list of anticipated 
new hires as of the date the Section 3 Plan is submitted for approval. A list of employees can be 
submitted on the Worker Utilization Form included in the appendices or an official company form 
that includes the same information requested on the Worker Utilization Form. The Contractor must 
also develop a list of strategies to be adopted for compliance with the stated employment, training 
and contracting goals.  

PLEASE NOTE: You may check off and initial your choices below from the following list of recommended 
strategies which may be employed to meet Section 3 goals.  

List of Strategies to choose from: Check 
Mark 

Initials 

Establish a Section 3 Coordinator. 
Develop a Section 3 Plan. 
Conduct pre-bid meeting and clearly articulate Section 3 requirements 
during meeting. 
Make the pre-bid meeting mandatory. 
Conduct networking event after pre-bid meeting. 
Utilize the GOSR Local Workforce Opportunities Program to recruit and 
attract Section 3 eligible applicants for posted positions.  
Forward procurements to Section 3 and small business concerns 
Forward RFPs to established list of Section 3 Firms. 
Clearly indicate on all job applications and websites for job postings that the 
position is “A Section 3 eligible job opportunity.” 
Identify existing employees that may be Section 3 workers. 
Identify existing subcontractors that may qualify as Section 3 businesses. 
Request current list of Section 3 eligible applicants and certified Section 3 
businesses from local PHAs, chambers of commerce, ESD, and SBA.  
Advertise job and subcontracting opportunities in local, community papers 
and job boards in impacted areas and communities. 
Encourage participation in “Meet the Prime” events 
Provide Subrecipient with acknowledgment of efforts to enforce Section 3 
Partner with the NY Division of Employment and Workforce Solutions 
(http://labor.ny.gov/dews-index.shtm) to promote special advertisement of 
Section 3 job postings and opportunities. 
Pro-actively contact and engage Organized Labor and Trade Unions 
Request candidates from Workforce One Career Centers near the Project 
area. 

http://labor.ny.gov/dews-index.shtm
http://labor.ny.gov/dews-index.shtm
http://labor.ny.gov/dews-index.shtm
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The following questions and your responses may be used to identify additional strategies & 
details.  

Q1: What actions will the Contractor take to recruit Skilled Workers and Unskilled Workers? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q2: Which Resident Associations/ Organizations will you contact? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q3: In which newspapers, magazines, journals or other periodicals will you advertise job openings? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q4: In which locations will you display recruitment posters? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q5: Which labor unions, or apprentice programs will you contact? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q6: How else will you recruit Section 3 Residents? 
Response:_______________________________________________________________________
_______________________________________________________________________________ 

Q7: Will you be reaching out to GOSR’s Office of Diversity and Civil Rights for assistance in 
outreach events, training and support in approaching Union based training and apprenticeship 
programs? 
Response:_______________________________________________________________________
_______________________________________________________________________________



SECTION 3 SUBMISSION OF SUPPORTING DOCUMENTATION 

The Contractor shall maintain copies of the following types of supporting documentation as 
applicable: 

The HUD-60002 form includes a Part III Summary which indicates supporting documentation is 
required.  

As such, below are samples of the types of documentation applicable but not limited to the 
following:   

• Reporting summary with metrics of strategies selected or described above
• A narrative that ties in all good faith effort components.
• Maintain a database of supporting raw data
• Copies of any Self Certification or Self-Affirmation forms for individuals and

businesses.
• Completed Tables A and B (shown above) for all respective Contractors.



SECTION 3 REPORTING & TRAINING 

The Governor’s Office of Storm Recovery (GOSR) utilizes Elation Systems a web-based 
compliance management system to help all its Contractors and Subrecipients receiving Federal 
CDBG-DR funds to adhere to Labor Compliance (Davis-Bacon), Minority and Women Owned 
Business (MWBE) and Section 3 Federal reporting requirements. 

GOSR offers free virtual training sessions monthly. They are extensive, detailed and information 
rich. Training events have duration of 2 hours. We encourage you to attend as much training as 
needed and ask questions during your learning process. 

Attendees must have an Elation Systems account. To register your organization/firm for a free 
account please go to https://www.elationsys.com/app/Registration/ and follow the 
registration instructions to register either as an agency or project owner, or as a contractor.  

We offer two types of training sessions: 
• Contractor Training: Payroll and Accounts company employees
• Subrecipient Training: Project Owners/Manager(s) and or Construction Manager(s)

 To register to attend a training session: 
• If you are a Contractor or Vendor:

o https://attendee.gotowebinar.com/rt/4366394149354402049
• If you are a Subrecipient:

o https://attendee.gotowebinar.com/rt/7509002890700845825
Resources: 
elation@stormrecovery.ny.gov  & 212-480-2337 (9a-5p ET) 

• To access previously recorded webinar sessions you can log in to your Elations Account
and click on “ Get Started/Help” and then click on “Webinar Sessions” 

• We have training manuals available upon request for Subrecipients/Developers/ Project
Owners  and Vendors/Contractors/Subcontractors 

https://www.elationsys.com/app/Registration/
https://attendee.gotowebinar.com/rt/4366394149354402049
https://attendee.gotowebinar.com/rt/7509002890700845825
https://attendee.gotowebinar.com/rt/7509002890700845825
mailto:elation@stormrecovery.ny.gov


 APPENDIX C 
 INSURANCE REQUIREMENTS - PROFESSIONAL SERVICE PROVIDERS 

 
I. The Contractor shall procure and maintain during the entire term of the contract the following required 
insurance: 
 −> Workers’ Compensation 

Statutory Workers’ Compensation and Employers’ Liability Insurance for all employees, except 
that in the event the Contractor has no employees and is exempt by law from having such 
insurance coverage the Contractor may provide an exemption statement. 

 −> Professional Liability Insurance 
$1,000,000 per occurrence / $2,000,000 aggregate for the negligent or wrongful professional 
acts of the Contractor. 

 −> Commercial General Liability Insurance 
  $1,000,000 per occurrence/ $2,000,000 aggregate. 
 
II. Notwithstanding any terms, conditions or provisions, in any other writing between the parties, the 
Contractor hereby agrees (except as to workers’ compensation insurance coverage) to either effectuate 
 (a) the naming of the County as an “additional insured as funding source for contract services” on 

the contractor's insurance policies, or  
 (b) the inclusion of a contractual liability endorsement covering the Contractor’s contract with the 

County. 
 
III. The policy/policies of insurance furnished by the Contractor shall: 
 −> be from an A.M. Best rated “A” New York State licensed insurer; 
 −> contain a 30-day notice of cancellation; 
 
IV. In the event that the Contractor is unable to furnish professional liability insurance other than on a 
“claims made” basis, the Contractor shall procure and maintain a separate “tail” policy of such insurance 
providing the required coverage, or furnish proof of continuous coverage under the existing policy, for a period 
of one year and ninety days following the termination date of this contract. 
 
V. The contractor agrees to indemnify the County for any applicable deductibles. 
 
VI.  Contractor acknowledges that failure to obtain such insurance on behalf of the County constitutes a 
material breach of contract and subjects it to liability for damages, indemnification and all other legal remedies 
available to the County.  Prior to the commencement of work or use of facilities the Contractor shall provide to 
the County proof that such requirements have been met by furnishing certificate(s) of such insurance and the 
declarations pages from the policies of such insurance. The failure of the County to object to the contents of 
the certificate(s) and/or declarations pages, or the absence of same, shall not be deemed a waiver of any and 
all rights held by the County. 
 
VII. All certificates of insurance will provide 30 days notice to the county of cancellation or non-renewal. 
 
VIII. Contractor and subcontractor waives all rights of subrogation against the owner and will have the 
General Liability, Umbrella Liability Workers’ Compensation policies endorsed setting forth this Waiver of 
Subrogation. 
 
IX. All policies will also contain no exclusion with respect to Section 240 and 241 of the NYS Labor Law. 
 
X. The County shall be listed as an additional insured on a primary and non-contributory basis. 
 



APPENDIX D - STANDARD CLAUSES FOR TOWN CONTRACTS 
 
1. Independent Contractor Status 
 The parties each acknowledge, covenant and agree that the relationship of the 
Contractor to the Town shall be that of an independent contractor.  The Contractor, in 
accordance with its status as an independent contractor, further covenants and agrees that it: 
(a) will conduct itself in accordance with its status as an independent contractor; 
(b) will neither hold itself out as nor claim to be an officer or employee of the Town; and 
(c) will not make any claim, demand or application for any right or privilege applicable to an 

officer or employee of the Town, including but not limited to workers' compensation 
benefits, unemployment insurance benefits, social security coverage or retirement 
membership or credits.  

 
2. Contractor To Comply With Laws/Regulations 
 The Contractor shall at all times comply with all applicable state and federal laws, rules 
and regulations governing the performance and rendition of the services to be furnished under 
this agreement.  
 
3. Licenses, Permits, Etc. 
 The Contractor shall, during the term of this agreement, obtain and keep in full force 
and effect any and all licenses, permits and certificates required by any governmental authority 
having jurisdiction over the rendition and performance of the services to be furnished by the 
Contractor under this agreement.  
 
4. Termination 
 This agreement may be terminated without cause by either party upon 30 days prior 
written notice, and upon such termination neither party shall have any claim or cause of action 
against the other except for services actually performed and mileage expenses actually 
incurred prior to such termination.  Notwithstanding the foregoing, this agreement may be 
immediately terminated by the Town: 
(a) for the Contractor's breach of this agreement, by serving written notice of such 

termination stating the nature of the breach upon the Contractor by personal delivery or 
by certified mail, return receipt requested, and upon such termination either party shall 
have such rights and remedies against the other as provided by law; or 

(b) upon the reduction or discontinuance of funding by the State or Federal governments to 
be used in furnishing some or all of the work, labor and/or services provided for under 
this agreement, and upon such termination neither party shall have any claim or cause 
of action against the other except for services actually performed and expenses (if the 
same are to be paid under this agreement) actually incurred prior to such termination.  

 
5. Defense & Indemnification 
 The Contractor shall defend, indemnify and hold harmless the Town to the fullest extent 
allowed by law from and against any and all liability, suits, judgments, orders, causes of action 
and claims, including but not limited to those for bodily injury, property damage, death, and 
reasonable attorney’s fees, arising out of or in connection with the Contractor’s negligence 
and/or its performance or failure to perform this agreement. 
 
6. Discrimination Prohibited 
 The services to be furnished and rendered under this agreement by the Contractor shall 



be available to any and all residents of the Town without regard to race, color, creed, sex, 
religion, national or ethnic origin, handicap, or source of payment; and under no circumstances 
shall a resident's financial ability to pay for the services provided be considered unless such 
consideration is allowed by State and/or Federal law, rule or regulation.  
 
7. Non-Discrimination In Employment 
 The Contractor will not discriminate against any employee or applicant for employment 
because of race, creed, color, sex, national origin, age, disability or marital status.  In the event 
that this is a contract to be performed in whole or in part within the State of New York for (a) 
the construction, alteration or repair of any public building or public work, (b) for the 
manufacture, sale or distribution of materials, equipment or supplies, (c) for building service, 
the Contractor agrees that neither it nor its subcontractors shall, by reason of race, creed, 
color, disability, sex or national origin: 
(1) discriminate in hiring against any citizen who is qualified and available to perform the 

work; or 
(2) discriminate against or intimidate any employee hired for the performance of work under 

this contract. 
 
 The Contractor agrees to be subject to fines of $50.00 per person per day for any 
violation of this paragraph, as well as to possible termination of this contract or forfeiture of all 
moneys due hereunder for a second or subsequent violation.  
 
8. Damage/Injury To Persons & Property 
 The Contractor shall promptly advise the Town of all damages to property of the Town 
or of others, or of injuries incurred by persons other than employees of the Contractor, in any 
manner relating, either directly or indirectly, to the performance of this agreement.  
 
9. Records 
 The Contractor shall establish and maintain complete and accurate books, records, 
documents, accounts and other evidence directly pertinent to performance under this contract 
(hereinafter collectively "the Records") in accordance with the following requirements: 
(a) the Records must be kept for the balance of the calendar year in which they were made 

and for six (6) additional years thereafter; 
(b) the Town Auditor, State Comptroller, the Attorney General or any other person or entity 

authorized to conduct an examination, as well as the agency or agencies involved in 
this contract, shall have access to the Records during normal business hours at an 
office of the Contractor within the State of New York, or, if no such office is available, at 
a mutually agreeable and reasonable venue within the State, for the term specified 
above for the purposes of inspection, auditing and copying. 

 
 The Town shall take reasonable steps to protect from public disclosure any of the 
records which are exempt from disclosure under Section 87 of the Public Officers Law (the 
"Statute") provided that: (i) the Contractor shall timely inform an appropriate Town official, in 
writing, that said records should not be disclosed; and (ii) said records shall be sufficiently 
identified and designation of said records as exempt under the statute is reasonable.  Nothing 
contained herein shall diminish, or in any way adversely affect, the Town's right to discovery in 
any pending or future litigation.  
 
10. Claims For Payment 



 All invoices or claims for which payment is sought from the Town must be submitted in 
accordance with the following: 
(a) each claim for payment must include 
 (1) an invoice detailing the claim, 
 (2) copies of all documentation supporting the claim,  
 (3) a properly completed Town standard voucher, which includes 

(i)  the Town contract number under which payment is being claimed, AND 
(ii) the payee's Federal employer identification number or Federal social security 
number, or both such numbers when the payee has both such numbers. [Failure 
to include this number or numbers will prevent and preclude payment by the 
Town; except that where the payee does not have such number or numbers, the 
payee, on the invoice or Town voucher, must give the reason or reasons why the 
payee does not have such number or numbers and such reasons constitute a 
valid excuse under law.] 

(b) Unless otherwise provided in this agreement, each claim for payment must be 
submitted to the Town no later than 30 days after the work, labor, materials, and/or 
services for which payment is claimed were rendered or furnished.  

(c) Notwithstanding any other provision of this agreement, no claim for payment shall be 
valid, and the Town shall not be liable for payment thereof, unless it is submitted to the 
Town within 30 days of the close of the calendar year in which the work, labor, 
materials, and/or services for which payment is claimed were rendered or furnished. 

(d) Unless otherwise provided in this agreement, the requirements of this paragraph 10, 
and/or of any other provisions of this agreement which supersede the same, shall 
constitute conditions precedent to the Town’s payment obligation, and failure to comply 
with any or all of said requirements shall entitle the Town to deny payment.  

(e) As a further condition of payment, each claim of payment shall be accompanied by a 
Contractor and Sub-Contractor Progress Payment Waiver, Release and Discharge, and 
each Final Payment shall be accompanied by a Contractor and Sub-Contractor Final 
Payment, Waiver and Release form.  As well as a Contractor Affidavit relative to Final 
Payment.  Copies of these forms are attached and made a part hereof.    

 
11. Consent 
 In the event that State or Federal law requires the recipient of services to be furnished 
and rendered under this agreement to give his/her prior consent thereto, the contractor shall 
obtain such person's consent and furnish proof thereof to the Town.  
 
12. Executory Clause 
 The Town shall have no liability under this contract to the Contractor or to anyone else 
beyond the funds appropriated and available for this contract.  
 
13. Public Work & Building Service Contract Requirements 
 If this is a public work contract covered by Article 8 of the Labor Law or a building 
service contract covered by Article 9 thereof: 
(a) neither the Contractor's employees nor the employees of its subcontractors may be 

required or permitted to work more than the number of hours or days stated in said 
statutes, except as otherwise provided in the Labor Law and as set forth in prevailing 
wage and supplement schedules issued by the State Labor Department; and 

(b) the Contractor and its subcontractors must pay at least the prevailing wage rate and pay 
or provide the prevailing supplements, including the premium rates for overtime pay, as 



determined by the State Labor Department in accordance with the Labor Law.  
 
14. Public Work Contracts – Hazardous Substances 
 If this is a contract for public work, the Contractor agrees as follows: 
(a) the Contractor acknowledges that the Town uses and/or produces various substances 

which may be classified as hazardous under OSHA’s Hazard Communication Standard;  
(b) the Contractor recognizes the use of said substances by the Town and acknowledges 

that the Town has provided, or upon request will provide, the Contractor with a 
description of such substances which may be present in the area of the Town’s 
facility/facilities to which the Contractor may have accessed during the performance of 
this contract; 

(c) the Contractor acknowledges that the Town has provided, or upon request will provide, 
suggestions for appropriate protective measures which should be observed when the 
Contractor is in the area of any such hazardous substances; 

(d) the Contractor agrees to be solely responsible for providing training and information to 
its employees regarding any such hazardous substances, as well as of any protective 
measures suggested by the Town;  

(e) the Contractor agrees to be solely responsible to ensure that the Contractor’s 
employees observe protective measures during the performance of their duties in the 
performance of the contract, and that all such protective measures will be at least as 
stringent as those suggested or which would have been suggested by the Town; 

(f) in the event that the Contractor’s performance of the work under this contract requires 
the use of any hazardous substances, the Contractor shall notify the Town in advance 
of bringing in and/or using such substances in or upon Town property and suggest to 
the Town appropriate measures to be observed by the Town, its officers and 
employees, and/or the public; and 

(g) in the event the Contractor fails in whole or in part to comply with the terms of this 
paragraph, the Town shall have the right to interrupt the Contractor’s work and/or 
terminate this contract, and the Contractor shall be prohibited from renewing such work 
until all applicable safety and health procedures and practices are implemented by the 
Contractor. 

 
15. Disputes 
 Disputes involving this contract, including the breach or alleged breach thereof, may not 
be submitted to binding arbitration, but must, instead, be heard in a court of competent 
jurisdiction within the State of New York.  
 
16. Non-Assignment 
 This agreement may not be assigned, subcontracted, transferred, conveyed, sublet or 
otherwise disposed of in whole or in part, by the Contractor, without the prior written consent of 
the Town, and any attempts to assign the contract without the Town's written consent are null 
and void.  
 
17. No Collusion 
 If this contract was awarded based upon the submission of bids, the Contractor 
warrants, under penalty of perjury, that: 
(a) its bid was arrived at independently and without collusion aimed at restricting 

competition; and 
(b) at the time Contractor submitted its bid, an authorized and responsible person executed 



and delivered to the Town a non-collusive bidding certification on Contractor's behalf.  
 
18. International Boycott 
 In accordance with Section 220-f of the Labor Law, if this contract exceeds $5,000.00, 
the Contractor agrees, as a material condition of the contract, that neither the Contractor nor 
any substantially owned or affiliated person, firm, partnership or corporation, has participated, 
is participating, or shall participate in an International boycott in violation of the federal Export 
Administration Act of 1979, or regulations thereunder.  If such contractor, or any of the 
aforesaid affiliates of Contractor, is convicted, or is otherwise found to have violated said laws 
or regulations upon the final determination of the United States Commerce Department or any 
other appropriate agency of the United States subsequent to the contract's execution, such 
contract, amendment or modification thereto shall be rendered forfeit and void.  The Contractor 
shall so notify the Town Manager within five (5) business days of such conviction, 
determination or disposition of appeal.  
 
19. Town’s Rights of Set-Off 
 The Town shall have all of its common law, equitable and statutory rights of set-off.  
These rights shall include, but not be limited to, the Town's option to withhold for the purposes 
of set-off any moneys due to the Contractor under this agreement up to any amounts due and 
owing to the Town with regard to this contract, any other contract with any Town department or 
agency, including any contract for a term commencing prior to the term of this contract, plus 
any amounts due and owing to the Town for any other reason, including, without limitation, tax 
delinquencies, fee delinquencies or monetary penalties relative thereto.  The Town shall 
exercise its set-off rights in accordance with normal Town practices, including, in cases of set-
off pursuant to an audit, the acceptance of such audit by the Town Board of Supervisors or its 
designated representative.  
 
20. Contractor Defined 
 Whenever the term "Contractor" is used in this agreement, such term shall include and 
apply to all employees, all officers, directors and agents, if any, of the Contractor.  
 
21. Amendment 
 This agreement may not be amended, modified or renewed except by written 
agreement signed by the Contractor and the Town.  
 
22. Ownership Of Work Products 
 All final and written or tangible work products completed by the Contractor shall belong 
to the Town.  In the event of premature discontinuance of performance, the Contractor agrees 
to deliver all existing products and data files to the Town. 
 
23. Executive Order Debarment/Suspension 
 In the event that this contract involves the Contractor furnishing goods and services in 
excess of $100,000.00, or constitutes a subaward to subrecipients, under any Federal 
program, grant or other funding source, then by executing this agreement the Contractor 
certifies that neither it nor any of its principals are suspended or debarred within the scope or 
meaning of  Executive Orders 12549 and 12689, any Federal or State regulation implementing 
or codifying the same, or any other Federal or State law, rule or regulation.    
 
24. Health Insurance Portability and Accountability Act of 1996 (HIPAA) 



 In the event that this contract involves the use or disclosure of protected health 
information within the meaning or application of the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA), and the regulations thereunder, the following provisions of 
this paragraph shall apply.  
 
(a) Definitions. The terms used, but not otherwise defined, in this Agreement shall have the 

same meaning as given such terms in 45 CFR §160.103 and §164.501, as the same 
may be amended from time to time, including but not limited to the following. 
(1) "Business Associate" shall mean the Contractor, its officers, employees, agents 
and subcontractors. 
(2) "Covered Entity" shall mean Town (the “Town”), its departments, agencies, 
officers and employees. 
(3) "Individual" shall have the same meaning as given such term in 45 CFR 
§164.501 and shall also include a person who qualifies as a personal representative in 
accordance with 45 CFR §164.502(g). 
(4) "Privacy Rule" shall mean the Standards for Privacy of Individually Identifiable 
Health Information at 45 CFR Part 160 and Part 164, subparts A and E. 
(5) "Protected Health Information" shall have the same meaning as given such term 
in 45 CFR §164.501, limited to the information created or received by Contractor from or 
on behalf of the Town. 
(6) "Required by law" shall have the same meaning as given such term in 45 CFR 
§164.501. 
(7) "Secretary" shall mean the Secretary of the Department of Health and Human 
Services or his/her designee. 

 
(b) Obligations and Activities of Contractor. 
 Contractor agrees to: 

(1) not use or disclose Protected Health Information other than as permitted or 
required by this Agreement or as required by law; 

  (2) use appropriate safeguards to prevent use or disclosure of the Protected Health 
Information other than as provided for by this Agreement; 
(3) mitigate, to the extent practicable, any harmful effect that is known, should have 
been known, and/or discovered to/by Contractor of a use or disclosure of Protected 
Health Information by Contractor in violation of the requirements of this Agreement; 
(4) report to the Town any use or disclosure of the Protected Health Information not 
provided for by this Agreement of which it becomes aware; 
(5) ensure that any agent, including a subcontractor, to whom it provides Protected 
Health Information received from, or created or received by Contractor on behalf of the 
Town agrees to the same restrictions and conditions that apply through this Agreement 
to Contractor with respect to such information; 
(6) provide access, at the request of the Town, and in the time and manner 
designated by the Town or the Secretary, to Protected Health Information in a 
Designated Record Set, to the Town or, as directed by the Town, to an Individual in 
order to meet the requirements under 45 CFR §164.524; 
(7) make any amendment(s) to Protected Health Information in a Designated Record 
Set that the Town directs or agrees to pursuant to 45 CFR §164.526 at the request of 
the Town or an Individual, and in the time and manner designated by the Town or the 
Secretary; 
(8) make internal practices, books, and records, including policies and procedures 



and Protected Health Information, relating to the use and disclosure of Protected Health 
Information received from, or created or received by Contractor on behalf of, the Town 
available to the Town, and/or to the Secretary, in a time and manner designated by the 
Town or by the Secretary, for purposes of the Secretary determining the Town's 
compliance with the Privacy Rule; 
(9) document such disclosures of Protected Health Information and information 
related to such disclosures as would be required for the Town to respond to a request 
by an Individual for an accounting of disclosures of Protected Health Information in 
accordance with 45 CFR §164.528; 
(10) provide to the Town or an Individual, in time and manner designated by the Town 
or the Secretary, information collected in accordance with the above subparagraph 
(b)(9) of this Agreement, to permit the Town to respond to a request by an Individual for 
an accounting of disclosures of Protected Health Information in accordance with 45 
CFR §164.528. 

 
(c) Permitted Uses and Disclosures by Contractor. 
 Except as otherwise limited in this Agreement, Contractor may use or disclose 
Protected Health Information on behalf of, or to provide services to, the persons entitled to 
services under this Agreement: 

(1) solely for the purposes of performing Contractor’s obligations under this 
Agreement, if such use or disclosure of Protected Health Information would not violate 
the Privacy Rule if done by the Town or the minimum necessary policies and 
procedures of the Town; or 
(2) provided that such use or disclosures are required by law; or  
(3) Contractor   

 (A) obtains written authorization(s) from the individual to which the 
information pertains permitting the specific uses or disclosures of such 
information to third persons,  
 (B) represents and agrees in writing with such individual that the 
information to be used and/or disclosed will remain confidential and used or 
further disclosed only as required by law or for the purposes specified in the 
written authorization(s), and 
 (C) such third persons agree in writing to notify the Town as soon as 
practicable and in writing of any instances of which such third person(s) is/are 
aware in which the confidentiality of the information has been breached; or 

(4) provide Data Aggregation services to the Town as permitted by 42 CFR 
§164.504(e)(2)(i)(B); or 
(5) report violations of law to appropriate Federal and State authorities, consistent 
with §164.502(j)(1). 

 
(d) Town To Inform Contractor of Privacy Practices and Restrictions. 
 The Town agrees to notify the Contractor of any 

(1) limitation(s) in its notice of privacy practices of the Town in accordance with 45 
CFR §164.520, to the extent that such limitation may affect the Contractor's use or 
disclosure of Protected Health Information; 
(2) changes in, or revocation of, permission by Individual to use or disclose 
Protected Health Information, to the extent that such changes may affect the 
Contractor's use or disclosure of Protected Health Information; and/or 
(3) restriction to the use or disclosure of Protected Health Information that the Town 



has agreed to in accordance with 45 CFR §164.522, to the extent that such restriction 
may affect Contractor's use or disclosure of Protected Health Information. 

 
(e) Permissible Requests by Town. 
 The Town shall not request Contractor to use or disclose Protected Health Information 
in any manner that would not be permissible under the Privacy Rule if done by the Town;  
except that in the event that the services to be furnished by the Contractor under this 
Agreement requires data aggregation by the Contractor, the Contractor  may use or disclose 
protected health information for such data aggregation or management and administrative 
activities of Contractor. 
 
(f) Survival of Provisions. 
 The obligations of the Contractor under this paragraph 24 shall survive the expiration of 
the term of this Agreement and/or the termination of this Agreement, and said obligations shall 
remain effective and shall not terminate until all of the Protected Health Information provided 
by the Town to Contractor, or created or received by Contractor on behalf of the Town, is 
destroyed or returned to the Town, or, if it is infeasible to return or destroy Protected Health 
Information, protections are extended to such information, in accordance with the termination 
provisions in subparagraph (g) below.  
 
(g) Return or Destruction of Protected Health Information. 
 Except as otherwise provided below, upon termination of this Agreement for any 
reason, Contractor shall return or destroy all Protected Health Information received from the 
Town, or created or received by Contractor on behalf of the Town. This provision shall apply to 
Protected Health Information that is in the possession of subcontractors or agents of 
Contractor.  Contractor shall retain no copies of the Protected Health Information. 
 In the event that Contractor determines that returning or destroying the Protected Health 
Information is infeasible, Contractor shall provide to the Town notification of the conditions that 
make return or destruction infeasible. Upon determination by the Town that return or 
destruction of Protected Health Information is infeasible, Contractor shall extend the 
protections of this Agreement to such Protected Health Information and limit further uses and 
disclosures of such Protected Health Information to those purposes that make the return or 
destruction infeasible, for so long as Contractor maintains such Protected Health Information. 
 
(h) Termination for Cause.  
 Upon the Town's knowledge of a material breach of this paragraph by Contractor, the 
Town shall: 
 (1)  either: 

 (A) provide an opportunity for Contractor to cure the breach or end the 
violation and terminate this Agreement within the time specified by the Town, or 

(B) immediately terminate this Agreement if cure is not possible; and 
 (2) report the violation to the Secretary. 
 
(I) Miscellaneous.  

(1) Regulatory References. A reference in this Agreement to a section in the Privacy 
Rule means the section as in effect or as amended. 
(2) Amendment. The Parties agree to take such action as is necessary to amend this 
Agreement from time to time as is necessary for the Town to comply with the 
requirements of the Privacy Rule and the Health Insurance Portability and 



Accountability Act of 1996, Pub. L. No. 104-191. 
(3) Survival.  The respective rights and obligations of Contractor under this 
paragraph 24 of this Agreement shall survive the termination of this Agreement. 
(4) Interpretation.  Any ambiguity in this Agreement shall be resolved to permit the 
Town to comply with the Privacy Rule. 

 
25. Severability 
 If any term or provision of this agreement or the application thereof to any person or 
circumstance shall to any extent be held invalid or unenforceable, the remainder of this 
agreement or the application of such term or provision to persons or circumstances other than 
those as to which it is held invalid or unenforceable, shall not be affected thereby and every 
other term and provision of this agreement shall be valid and be enforced to the fullest extent 
permitted by law. 
 
26. Entire Agreement 
 This agreement is the entire agreement between the parties, and the same shall be 
construed in accordance with the laws of the State of New York.  
 
27. In addition to those items required at Paragraph 10 of this Appendix, as conditions for 
payment, each claim of payment shall be accompanied by a Contractor and Sub-Contractor 
Progress Payment Waiver, Release and Discharge form in the form attached hereto and made 
a part hereof.  All final accompanied by a Contractor and Sub-Contractor Final Payment 
Waiver, Release and Discharge as in the form attached hereto and made a part hereof.  As 
well as a Contractor Affidavit relative to final payment, a copy of which is attached hereto and 
made a part of this contract. 
 
28. Cooperative Purchasing (Piggybacking) 
 Pursuant to General Municipal Law §103 and County Law §408-a, any political sub-
division or fire company (as both are defined in Section 100 of the GML) or district authorized 
to make purchases of apparatus, materials, equipment or supplies, or to contract for services 
related to the installation, maintenance or repair of apparatus, materials, equipment and 
supplies may make said purchases under this existing contract (Piggybacking) provided, and 
on condition that this present contract was LET TO THE LOWEST RESPONSIBLE BIDDER.  
Therefore all terms and condition under this contract are extended to other political sub-
divisions and governmental entities. 
 
 Purchases under this contract by any other political sub-division other than 
___________ shall be pursuant to the terms and conditions of Resolution No. ____ of 
________ dated _____________. 
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PART I 
General Provisions 

 
1. APPLICABILITY The terms and conditions set forth herein are expressly incorporated in and 
applicable to all procurements and resulting procurement contracts let by the Office of the Essex 
County Purchasing Agent where incorporated by reference in its Bid Documents. The provisions herein 
shall govern such procurement or contract unless expressly modified or amended by the terms of a Bid 
Specifications, or a negotiated Contract/Clarification document, if any. Captions are intended as 
descriptive and are not intended to limit or otherwise restrict the terms and conditions set forth herein. 
 
2. GOVERNING LAW The laws of the State of New York shall govern and apply to the procurement, 
any resulting contract and for determinations in a court of competent jurisdiction in New York of any and 
all disputes, litigation or interpretations arising from or connected with the procurement or contract, 
except where expressly superseded in a specific contract letting or where the Federal supremacy 
clause requires otherwise. These specifications are modeled after and upon the specifications 
developed and used by the New York State Office of General Services for procurements by New York 
State. 
 
3. APPENDIX A / INSURANCE The mandatory terms for all Essex County contracts are expressly 
incorporated herein and in all bid documents and/or resulting contracts, such terms being set forth in 
Appendix A (Standard Clauses for Essex County Contracts). Insurance requirements are also attached 
and incorporated herein. 
 
4. ETHICS COMPLIANCE All Bidders/Contractors and their employees must comply with the 
requirements of the General Municipal Law, the Public Officers Law, and other State codes, rules and 
regulations establishing ethical standards for the conduct of business with New York State and/or 
municipalities. In signing the bid, Bidder certifies full compliance with those provisions for any present 
or future dealings, transactions, sales, contracts, services, offers, relationships, etc., involving Essex 
County and/or its employees. Failure to comply with those provisions may result in disqualification from 
the bidding process, termination of contract, and/or other civil or criminal proceedings as required by 
law. 
 
5. CONFLICT OF CLAUSES Conflicts between procurement or contract documents shall be resolved 
in the following order of precedence: 
 (a) Appendix A (Standard Clauses for Essex County Contracts) 
 
 (b) Contract/Clarification Documents Writing(s) setting forth the final agreements, 

clarifications, terms, statement of work and/or modifications between the Bid Documents and 
Contractors Bid or Mini-bid. 

 
(c) Bid Documents - Bid Specifications prepared by Essex County 

 
(d) Contractors Bid or Proposal 

 
6.   DEFINITIONS 
 

Terms used in this document shall have the following meanings: 
 
AGENCY OR AGENCIES Essex County, New York, acting by or through one or more departments, 
boards, commissions, offices or institutions of Essex County. 
 
ANCILLARY PRODUCT: Product which is purchased or licensed on a restricted use basis in 
conjunction with the principal manufacturers Product being acquired (e.g. may be used only in 
combination, or by educational institutions for research use). 
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AUTHORIZED USER(S) Agencies, or any other entity authorized by Essex County to participate in 
Essex County procurement contracts (including but not limited to political subdivisions, public 
authorities, school districts and public benefit corporations), provided that each such Agency or other 
entity shall be held solely responsible for liabilities or payments due as a result of its participation. The 
term “Authorized User” shall include “Licensees.” 
 
BID OR BID PROPOSAL An offer or proposal submitted by a Bidder to furnish a described product or 
a solution or means of achieving a practical end, at a stated price for the stated contract term. 
 
BIDDER Any individual or other legal entity, (including but not limited to partnership, firm or corporation) 
which submits a bid in response to a Bid Solicitation. The term Bidder shall also include “offeror” and/or 
“contractor”. 
 
BID DOCUMENTS Writings setting forth the scope, terms, conditions and technical specifications for a 
procurement of Product. Such writings typically include, but are not limited to: Invitation for Bids (IFB), 
Request for Quotation (RFQ), Request for Proposals (RFP), addenda or amendments thereto, and 
terms and conditions which are incorporated by reference, e.g. Appendix A (Standard Clauses for NYS 
Contracts), Appendix B, (General Specifications). Where these General Specifications are incorporated 
in negotiated contracts which have not been competitively bid, the term “Bid Documents” shall be 
deemed to refer to the terms and conditions set forth in the negotiated contract. 
 
BID SOLICITATION The notice or advertisement of an intent to purchase a specified Product by or on 
behalf of Authorized User(s). 
 
BID SPECIFICATION A written description drafted by Essex County or an authorized user setting forth 
the specific terms of the intended procurement, which may include: physical or functional 
characteristics, the nature of a commodity or construction item, any description of the work to be 
performed, Products to be provided, the necessary qualifications of the Bidder, the capacity and 
capability of the Bidder to successfully carry out the proposed contract, or the process for achieving 
specific results and/or anticipated outcomes or any other requirement necessary to perform work. 
Where these General Specifications are incorporated in negotiated contracts which have not been 
competitively bid, the term “Bid Specifications” shall be deemed to refer to the terms and conditions set 
forth in the negotiated contract. 
 
CONTRACT The writing(s) which contain the agreement of the Commissioner and the 
Bidder/Contractor setting forth the total legal obligation between the parties as determined by 
applicable rules of law. 
 
CONTRACT AWARD NOTIFICATION An announcement to Authorized Users that a contract has been 
established. 
 
CONTRACTOR Any successful Bidder(s) to whom a contract has been awarded by the Purchasing 
Agent. The term “Contractor” includes Licensors. 
 
COUNTY Essex County, New York. 
 
EMERGENCY An urgent and unexpected requirement where health and public safety or the 
conservation of public resources is at risk. 
 
ERROR CORRECTIONS Machine executable software code furnished by Contractor which corrects 
the Product so as to conform to the applicable warranties, performance standards and/or obligations of 
the Contractor. 
 
GROUP A classification of Product (commodities, services or technology). 
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INVITATION FOR BIDS (IFB) A type of Bid Document which is most typically used where requirements 
can be stated and award will be made to the lowest responsive bid submitted by the most responsible 
Bidder(s). 
 
LATE BID For purposes of bid openings held and conducted by the Essex County Purchasing 
Agent, a bid not received in such place as may be designated on the Bid Specifications or in the Office 
of the Essex County Purchasing Agent, at or before the date and time established in the Bid 
Specifications for the bid opening. 
 
LETTER OF ACCEPTANCE A letter to the successful Bidder(s) indicating acceptance of its bid in 
response to a solicitation. Unless otherwise specified, the issuance of a Letter of Acceptance forms a 
contract but is not an order for Product, and Contractor should not take any action with respect to actual 
contract deliveries except on the basis of Purchase Orders sent from Authorized User(s). 
 
LICENSED SOFTWARE Software transferred upon the terms and conditions set forth in the Contract. 
“Licensed Software” includes ancillary products, error corrections, upgrades, enhancements or new 
releases, and any deliverables due under a maintenance or service contract (e.g. patches, fixes, PTFs, 
programs, code or data conversion, or custom programming). 
 
LICENSEE The County, or one or more Agencies or Authorized Users who acquire Product from 
Contractor by execution of a license in accordance with the terms and conditions of the Contract; 
provided that, for purposes of compliance with an individual license, the term “Licensee” shall be 
deemed to refer separately to the individual Authorized User(s) on whose behalf the license was 
executed who took receipt of the Product, and who shall be solely responsible for performance and 
liabilities incurred. 
 
LICENSOR A Contractor who transfers rights in proprietary Product to Authorized Users in accordance 
with the rights and obligations specified in the Contract. 
 
MULTIPLE AWARD A determination and award of a contract in the discretion of the Purchasing Agent 
to more than one responsive and responsible Bidder who meets the requirements of a specification, 
where the multiple award is made on the grounds set forth in the Bid Document in order to satisfy 
multiple factors and needs of Authorized Users (e.g., complexity of items, various manufacturers, 
differences in performance required to accomplish or produce required end results, production and 
distribution facilities, price, compliance with delivery requirements, geographic location or other 
pertinent factors). 
 
NEW PRODUCT RELEASES (Product Revisions) Any commercially released revisions to the version 
of a Product as may be generally offered and available to Authorized Users. New releases involve a 
substantial revision of functionality from a previously released version of the Product. 
 
PROCUREMENT RECORD Documentation by the Essex County Purchasing Agent of the decisions 
made and approach taken during the procurement process. 
 
PRODUCT A deliverable under any Bid or Contract which may include commodities (including printing), 
services and/or technology. The term “Product” includes Licensed Software. 
 
PURCHASE ORDER The County’s fiscal form or format which is used when making a purchase. 
 
REQUEST FOR PROPOSALS (RFP) A type of Bid Document which is used for procurements where 
factors in addition to cost are considered and weighted in awarding the contract and where the method 
of award is “best value”, as defined by the County’s Procurement Policy and New York Law. 
 
REQUEST FOR QUOTATION (RFQ) A type of Bid Document which can be used when a formal bid 
opening is not required (e.g. discretionary, sole source, single source or emergency purchases). 
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RESPONSIBLE BIDDER A Bidder that is determined to have skill, judgment and integrity, and that is 
found to be competent, reliable, experienced and qualified financially, as determined by the Purchasing 
Agent. 
 
RESPONSIVE BIDDER A Bidder meeting the specifications or requirements prescribed in the Bid 
Document or solicitation, as determined by the Purchasing Agent. 
 
SINGLE SOURCE A procurement where two or more offerors can supply the required Product, and the 
Purchasing Agent may award the contract to one Bidder over the other. 
 
SOLE SOURCE A procurement where only one offeror is capable of supplying the required Product. 
 

Bid Submission 
 
7. BID LANGUAGE & CURRENCY All offers (tenders), and all information and Product 
documentation required by the solicitation or provided as explanation thereof, shall be submitted in 
English. All prices shall be expressed, and all payments shall be made, in United States Dollars ($ US). 
Any offers (tenders) submitted which do not meet the above criteria will be rejected. 
 
8. BID OPENING Bids may, as applicable, be opened publicly. The Purchasing Agent reserves the 
right at anytime to postpone or cancel a scheduled bid opening. 
 
9. BID SUBMISSION The submission of a bid will be construed to mean that the bidder is fully 
informed as to the extent and character of the supplies, material, or equipment required and a 
representation that the bidder can furnish the supplies, materials, or equipment satisfactorily in 
complete compliance with the specifications. 
 

All bids shall comply with the following: 
 

(a) Bids are to be packaged, sealed and submitted to the location stated in the Bid 
Specifications. Bidders are solely responsible for timely delivery of their bids to the location set forth in 
the Bid Specifications prior to the stated bid opening date/time. 
 

(b) A bid return envelope, if provided with the Bid Specifications, should be used with the bid 
sealed inside. If the bid response does not fit into the envelope, the bid envelope should be taped onto 
the outside of the sealed box or package with the bid inside. If using a commercial delivery company 
which requires use of their shipping package or envelope, Bidders sealed bid, labeled as detailed 
below, should be placed within the shippers sealed envelope to ensure that the bid is not prematurely 
opened. All bids must have a label on the outside of the package or shipping container outlining the 
following information: 

 
“BID ENCLOSED” (bold print, all capitals) 
IFB or RFP Number 
Bid Submission date and time 

 
In the event that a Bidder fails to provide such information on the return bid envelope or 

shipping material, the County reserves the right to open the shipping package or envelope to determine 
the proper bid number or Product group, and the date and time of bid opening. Bidder shall have no 
claim against the receiving entity arising from such opening and such opening shall not affect the 
validity of the bid or the procurement. Notwithstanding the County’s right to open a bid to ascertain the 
foregoing information, Bidder assumes all risk of late delivery associated with the bid not being 
identified, packaged or labeled in accordance with the foregoing requirements. 
 
10. FACSIMILE SUBMISSIONS Unless specifically authorized by the terms of the Bid Specifications, 
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facsimile bids ARE PROHIBITED AND SHALL NOT BE ACCEPTED. Where the bid specifications are 
silent as to the submission of bids by facsimile, no fax bids shall be permitted or accepted. Where 
specifically authorized, the following rules and conditions apply: 
 

(a)  FAX number(s) indicated in the Bid Specifications must be used. 
 
(b) Access to the facsimile machine(s) is on a “first come, first serve” basis, and the 
Purchasing Agent bears no liability or responsibility and makes no guarantee whatsoever with 
respect to the Bidders access to such equipment at any specific time. 
 
(c) Bidders are solely responsible for submission and receipt of the entire facsimile bid by 
the Essex County Purchasing Agent prior to bid opening and must include on the first page of 
the transmission the total number of pages transmitted in the bid, including the cover page. 
Incomplete, ambiguous or unreadable transmissions in whole or in part may be rejected at the 
sole discretion of the Purchasing Agent. 
 
(d) Facsimile bids are fully governed by all conditions outlined in the Bid Documents and 
must be submitted on forms or in the format required in the Bid Specifications, including the 
executed signature page and acknowledgment. 

 
11. AUTHENTICATION OF FACSIMILE BIDS The act of submitting a bid by facsimile transmission, 
when, as and if specifically authorized, including an executed signature page, shall be deemed a 
confirming act by Bidder which authenticates the signing of the bid. 
 
12. LATE BIDS Any bid received at the specified location after the time specified will be considered a 
late bid. A late bid shall not be considered for award unless acceptance of the late bid is in the best 
interests of Essex County and either (a) no timely bids meeting the requirements of the Bid Documents 
are received, or (b) in the case of a multiple award, an insufficient number of timely bids were received 
to satisfy the multiple award. Delays in United States mail deliveries or any other means of transmittal, 
including couriers or agents of Essex County, shall not excuse late bid submissions. Otherwise, all late 
bids will not be considered and will be returned unopened to the bidder. The bidder assumes the risk of 
any delay in the mail or in the handling of the mail by employees of the County. Whether sent by mail or 
by means of personal delivery, the bidder assumes responsibility for having his bid deposited on time at 
the place specified. 
 
13. BID CONTENTS Bids must be complete and legible. All bids must be signed. All information 
required by the Bid Specifications must be supplied by the Bidder on the forms or in the format 
specified in the Bid Specifications. No alteration, erasure or addition is to be made to the Bid 
Documents. Changes may be ignored by the Purchasing Agent or may be grounds for rejection of the 
bid. Changes, corrections and/or use of white-out in the bid or Bidders response portion of the Bid 
Document must be initialed by an authorized representative of the Bidder. Bidders are cautioned to 
verify their bids before submission, as amendments to bids or requests for withdrawal of bids received 
by the Purchasing Agent after the time specified for the bid opening, may not be considered. All lines 
must have an indication of bidders response whether it be “o”, “N/A” or a dollar figure. All lines must be 
filled in to indicate bidder acknowledgment of the request. Bids that do not have all applicable lines 
filled in on bid sheet may be disqualified as a non-responsive bid. The Purchasing Agent shall not 
assume there is “no charge” when lines are left empty. 
 

Bidders must submit with bid detailed specifications, circulars, warranties and all necessary 
data on items he proposes to furnish. This information must show clearly that the item offered meets all 
detailed specifications herein. The Purchasing Agent reserves the right to reject any bid if its 
compliance with the specifications is not clearly evident. If item offered differs from the provisions 
contained in these specifications such differences must be explained in detail, and bid will receive 
careful consideration if such deviations do not depart from the intent of these specifications and are to 
the best interests of Essex County as interpreted by the Purchasing Agent of Essex County. 
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It is the responsibility of the bidder to offer a product that meets the specifications of the 

manufacturer model as listed. 
 

All stock electrical items must be listed and approved by Underwriters’ Laboratories, Inc. 
 
14. EXTRANEOUS TERMS Bids must conform to the terms set forth in the Bid Documents, as 
extraneous terms or material deviations (including additional, inconsistent, conflicting or alternative 
terms) may render the bid non-responsive and may result in rejection of the bid. 
 
Extraneous term(s) submitted on standard, pre-printed forms (including but not limited to: 
product literature, order forms, license agreements, contracts or other documents) which are 
attached or referenced with the submission shall not be considered part of the bid, but shall be 
deemed included for informational or promotional purposes only. 
 
Only those extraneous terms which meet all the following requirements will be considered as having 
been submitted as part of the Bid: 
 
 (a) Each proposed extraneous term (addition, counter-offer, deviation, or modification) must 

be specifically enumerated in a writing which is not part of a pre-printed form; and 
 
 (b) The writing must identify the particular specification requirement (if any) which Bidder 

rejects or proposes to modify by inclusion of the extraneous term; and 
 
 (c) The Bidder shall enumerate the proposed addition, counteroffer, modification or 

deviation from the Bid Document, and the reasons therefore. 
 
No extraneous term(s), whether or not deemed “material,” shall be incorporated into a contract unless 
the Purchasing Agent expressly accepts each such term(s) in writing. Acceptance and/or processing of 
the Bid shall not constitute such written acceptance of Extraneous Term(s). 
 
15. CONFIDENTIAL I TRADE SECRET MATERIALS Confidential, trade secret or proprietary 
materials as defined by the laws of the State of New York must be clearly marked and identified as 
such upon submission. Bidders/Contractors intending to seek an exemption from disclosure of these 
materials under the Freedom of lnformation Law must request the exemption in writing, setting forth the 
reasons for the claimed exemption, at the time of submission. Acceptance of the claimed materials 
does not constitute a determination on the exemption request, which determination will be made in 
accordance with statutory procedures. 
 
16. PREVAILING WAGE RATES - Public Works and Building Services Contracts If any portion of 
work being bid is subject to the prevailing wage rate provisions of Labor Law, the following shall apply: 
 
  (a) “Public Works” and “Building Services” – Definitions 
 

i. Public Works Labor Law Article 8 applies to contracts for public improvement in which 
laborers, workers or mechanics are employed on a “public works” project (distinguished from public 
“procurement” or “service” contracts). The State, a public benefit corporation, a municipal corporation 
(including a school district), or a commission appointed by law must be a party to the contract. The 
wage and hours provision applies to any work performed by contractor or subcontractors. 

 
ii. Building Services Labor Law Article 9 applies to contracts for building service work over 

$1,500 with a public agency, which 1) involve the care or maintenance of an existing building, or 2) 
involve the transportation of office furniture or equipment to or from such building, or 3) involve the 
transportation and delivery of fossil fuel to such building, and 4) the principal purpose of which is to 
furnish services through use of building service employees. 
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  (b) Prevailing Wage Rate Applicable to Bid Submissions A copy of the applicable 
prevailing wage rates to be paid or provided are attached to this solicitation. Bidders must submit bids 
which are based upon the prevailing hourly wages, and supplements in cash or equivalent benefits (i.e., 
fringe benefits and any cash or non-cash compensation which are not wages, as defined by law) that 
equal or exceed the applicable prevailing wage rate(s) for the location where the work is to be 
performed. Where the Bid Documents require the Bidder to enumerate hourly wage rates in the bid, 
Bidders may not submit bids based upon hourly wage rates and supplements below the applicable 
prevailing wage rates as established by the New York State Department of Labor. Bids which fail to 
comply with this requirement will be disqualified. 
 
  (c) Wage Rate Payments / Changes During Contract Term The wages to be paid under 
any resulting contract shall not be less than the prevailing rate of wages and supplements as set forth 
by law. It is required that the Contractor keep informed of all changes in the Prevailing Wage Rates 
during the contract term that apply to the classes of individuals supplied by the contractor on any 
projects which result from this contract which are subject to the provisions of the Labor Law. Contractor 
is solely liable for and must pay such required prevailing wage adjustments during the contract term as 
required by law. 
 
  (d) Public Posting & Certified Payroll Records In compliance with Article 8, Section 220 
of the Labor Law, as amended by Chapter 565 of the Laws of 1997: 
 

i. Posting The Contractor must publicly post on the work site, in a prominent and accessible 
place, a legible schedule of the prevailing wage rates and supplements. 
 

ii. Payroll Records Contractors and sub-contractors must keep original payrolls or transcripts 
subscribed and affirmed as true under the penalties of perjury as required by law. For public works 
contracts over $25,000 where the contractor maintains no regular place of business in New York State, 
such records must be kept at the work site. For building services contracts, such records must be kept 
at the work site while work is being performed. 
 

iii. Submission of Certified Payroll Transcripts for Public Works Contracts Only 
Contractors and sub-contractors on public works projects must submit monthly payroll transcripts to 
Essex County which has prepared or directs the preparation of the plans and specifications for a public 
works project, as set forth in the Bid Specifications. For mini-bid solicitations, the payroll records must 
be submitted to the entity preparing the agency mini-bid project specification. For “agency specific” 
bids, the payroll records should be submitted to the entity issuing the purchase order. For all other 
Essex County procurement contracts, such records should be submitted to the individual agency 
issuing the purchase order(s) for the work. Upon mutual agreement of the Contractor and Essex 
County, the form of submission may be submitted in a specified disk format acceptable to the 
Department of Labor so long as: 1) the contractor/subcontractor retains the original records; and, (2) an 
original signed letter by a duly authorized individual of the contractor or subcontractor attesting to the 
truth and accuracy of the records accompanies the disk. This provision does not apply to building 
services contracts. 
 

iv. Records Retention Contractors and subcontractors must preserve such certified transcripts 
for a period of three years from the date of completion of work on the awarded contract. 
 
 (e) Days Labor - Defined for Article 8, Public Works (For Purposes of Article 8 of the 
Labor Law) No laborer, worker or mechanic in the employ of the contractor, subcontractor or other 
person doing or contracting to do all or part of the work contemplated by the contract shall be permitted 
or required to work more than eight hours in any one calendar day or more than five days in any one 
week except in cases of extraordinary emergency including fire, flood or danger to life or property. 
“Extraordinary emergency” shall be deemed to include situations in which sufficient laborers, workers 
and mechanics cannot be employed to carry on public work expeditiously as a result of such 
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restrictions upon the number of hours and days of labor and the immediate commencement or 
prosecution or completion without undue delay of the public work is necessary in the judgment of the 
Essex County Purchasing Agent for the preservation of the contract site or for the protection of the life 
and limb of the persons using the contract site. 
 
17. TAXES 

 
(a) Unless otherwise specified in the Bid Specifications or set forth in this clause, the quoted 
bid price includes all taxes applicable to the transaction. 
 
(b) Purchases made by Essex County and certain non-County Authorized Users are 
exempt from New York State and local sales taxes and, with certain exceptions, federal excise 
taxes. To satisfy the requirements of the New York State Sales tax exemption, either the 
Purchase Order issued by a County Agency or the invoice forwarded to authorize payment for 
such items will be sufficient evidence that the sale by the Contractor was made to the County, 
an exempt organization under Section 1116 (a) (1) of the Tax Law. Non-County Authorized 
Users must offer their own proof of exemption where required. No person, firm or corporation is, 
however, exempt from paying the State Truck Mileage and Unemployment Insurance or Federal 
Social Security taxes, which remain the sole responsibility of the Bidder/Contractor. For tax free 
transactions under the Internal Revenue Code, the Essex County Registration Number is 14 
6002889. 
 
(c) Purchases by Authorized Users other than Essex County may be subject to such taxes, 
and in those instances the tax should be computed based on the bid price and added to the 
invoice submitted to such entity for payment. 

 
18. EXPENSES PRIOR TO AWARD Essex County is not liable for any costs incurred by a Bidder in 
the preparation and production of a bid or for any work performed prior to contract award and/or 
issuance of an approved Purchase Order. 
 
19. ADVERTISING BID RESULTS A Bidder in submitting a bid agrees not to use the results therefrom 
as a part of any commercial advertising without the prior written approval of the Purchasing Agent. In 
addition to any other sanctions or remedies available to it in law or equity, the Purchasing Agent may 
suspend from bidding on its requirements or terminate a contract of any Bidder/Contractor who violates 
the terms of this clause. 
 
20. PRODUCT REFERENCES 
 
 (a) “Or Equal” On all Bid Specifications the words “or equal” are understood to apply where 

a copyright brand name, trade name, catalog reference, or patented Product is referenced. 
References to such specific Product are intended as descriptive, not restrictive, unless 
otherwise stated. Comparable Product will be considered if proof of compatibility is provided, 
including appropriate catalog excerpts, descriptive literature, specifications and test data, etc. 
The Purchasing Agents decision as to acceptance of the Product as equal shall be final. 

 
 (b) Discrepancies in References In the event of a discrepancy between the model number 

referenced in the Bid Specifications and the written description of the Products therein which 
cannot be reconciled, with respect to such discrepancy, then the written description shall 
prevail. 

 
21. RECYCLED OR RECOVERED MATERIALS Upon the conditions specified in the Bid 
Specifications and in accordance with the laws of the State of New York, Contractors are encouraged 
to use recycled or recovered materials in the manufacture of Products and packaging to the maximum 
extent practicable without jeopardizing the performance or intended end use of the Product or 
packaging unless such use is precluded due to health, welfare, safety requirements or in the Bid 
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Specifications. Where such use is not practical, suitable, or permitted by the Bid Specifications, 
Contractor shall deliver new materials in accordance with the “Warranties & Guaranties” set forth 
below. 
 
Refurbished or remanufactured components or items may only be accepted at the discretion of the 
Purchasing Agent, or upon the conditions set forth in the Bid Specifications. 
 
Items with recycled, recovered, refurbished or remanufactured content must be identified in the bid or 
will be deemed new Product. 
 
22. PRODUCTS MANUFACTURED IN PUBLIC INSTITUTIONS Bids offering Products which are 
manufactured or produced in public institutions will be rejected. 
 
23. PRICING 
 
 (a) Unit Pricing If required by the Bid Specifications, the Bidder should insert the price per 

unit specified and the price extensions in decimals, not to exceed four places for each item, in 
the bid. In the event of a discrepancy between the unit price and the extension, the unit price 
shall govern unless, in the sole judgment of the Purchasing Agent, such unit pricing is obviously 
erroneous. 

 
 (b) Net Pricing Prices must be net, including transportation, customs, tariff, delivery and 

other charges fully prepaid by the Contractor to the destination(s) indicated in the Bid 
Specifications, subject only to the cash discount. If the award is to be made on another basis, 
transportation and other charges must be prepaid by the Contractor and added to the invoice as 
a separate item, unless otherwise required in the Bid Specifications. 

  
 (c) “No Charge” Bid When bids are requested on a number of Products as a group or Lot, 

a Bidder desiring to bid “no charge” on a Product in the grouping or Lot must clearly indicate 
such. Otherwise, such bid may be considered incomplete and be rejected, in whole or in part, at 
the discretion of the Purchasing Agent. 

 
If a price is written in numbers and alpha, the alpha will govern. 

 
Prices shall be net FOB any point in Essex County, New York. Price quoted shall include all 

delivery costs. Prices shall be net, including transportation and delivery charges fully prepaid by the 
successful bidder to destination indicated in the proposal. If award is made on any other basis, 
transportation charges must be prepaid by the successful bidder and added to the invoice as a 
separate item. In any case, title shall not pass until items have been delivered and accepted by the 
County. 
 
24. DRAWINGS 
 
 (a) Drawings Submitted With Bid When the Bid Specifications require the Bidder to 

furnish drawings and/or plans, such drawings and/or plans shall conform to the mandates of the 
Bid Documents and shall, when approved by the Purchasing Agent, be considered a part of the 
bid and of any resulting contract. All symbols and other representations appearing on the 
drawings shall be considered a part of the drawing. 

 
 (b) Drawings Submitted During the Contract Term Where required by the Bid 

Specifications to develop, maintain and deliver diagrams or other technical schematics 
regarding the scope of work, Contractor shall be required to develop, maintain, deliver and 
update such drawings on an ongoing basis at no additional charge. Contractor shall be 
responsible for updating drawings and plans during the contract term to reflect additions, 
alterations, and deletions. Such drawings and diagrams shall be delivered to the Authorized 
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Users representative as required by the Bid Specifications. Where required, Contractor shall 
furnish to Authorized User in a timely manner the required drawings representing the then 
current, “as modified” condition of all product included in the scope of work. 

 
 (c) Accuracy of Drawings Submitted All drawings shall be neat and professional in 

manner and shall be clearly labeled as to locations and type of product, connections and 
components. Drawings and diagrams are to be in compliance with accepted drafting standards. 
Acceptance or approval of such plans shall not relieve the Contractor from responsibility for 
design or other errors of any sort in the drawings or plans, or from its responsibility for 
performing as required, furnishing product, services or installation, or carrying out any other 
requirements of the intended scope of work. 

 
25. SITE INSPECTION Where Bidder is required by the Bid Specifications to deliver or install Product, 
or to service installed product(s) or equipment, Bidder shall be given an opportunity and shall be 
required to inspect the site prior to submission of the Bid, including environmental or other conditions or 
pre-existing deficiencies in the installed product, equipment or environment, which may affect Bidders 
ability to deliver, install or otherwise provide the required product. All inquiries regarding such 
conditions may only be made in writing. Bidder shall be deemed to have knowledge of any deficiencies 
or conditions which such inspection or inquiry might have disclosed, and to have included the costs of 
repair in its bid. Bidder must provide a detailed explanation of work intended to be performed under this 
clause. Bidder shall be required to remedy any pre-existing deficiencies or conditions at the 
commencement of the contract term. Reimbursement for the cost of repairing the conditions or 
deficiencies shall be separately enumerated in the bid. 
 
26. SAMPLES 
 
 (a) Standard Samples Bid Specifications may indicate that the Product to be purchased 

must be equal to a standard sample on display in a place designated by the Purchasing Agent 
and such sample will be made available to the Bidder for examination prior to the opening date. 
Failure by the Bidder to examine such sample shall not entitle the Bidder to any relief from the 
conditions imposed by the Bid Documents. 

 
 (b) Bidder Supplied Samples The Purchasing Agent reserves the right to request from the 

Bidder/Contractor a representative sample(s) of the Product offered at any time prior to or after 
award of a contract. Unless otherwise instructed, samples shall be furnished within the time 
specified in the request. Untimely submission of a sample may constitute grounds for rejection 
of bid or cancellation of the Contract. Samples must be submitted free of charge and be 
accompanied by the Bidders name and address, any descriptive literature relating to the 
Product and a statement indicating how and where the sample is to be returned. Where 
applicable, samples must be properly labeled with the appropriate bid or Essex County contract 
reference. 

 
A sample may be held by the Purchasing Agent during the entire term of the contract and for a 
reasonable period thereafter for comparison with deliveries. At the conclusion of the holding 
period the sample, where feasible, will be returned as instructed by the Bidder, at the Bidders 
expense and risk. Where the Bidder has failed to fully instruct the Purchasing Agent as to the 
return of the sample (i.e. mode and place of return, etc.) or refuses to bear the cost of its return, 
the sample shall become the sole property of the receiving entity at the conclusion of the 
holding period. 

 
 (c) Enhanced Samples When an approved sample exceeds the minimum specifications, all 

Product delivered must be of the same enhanced quality and identity as the sample. Thereafter, 
in the event of a Contractors default, the Purchasing Agent may procure a commodity 
substantially equal to the enhanced sample from other sources, charging the Contractor for any 
additional costs incurred. 
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 (d) Conformance with Sample(s) Submission of a sample (whether or not such sample is 

tested by, or for, the Purchasing Agent) and approval thereof shall not relieve the Contractor 
from full compliance with all conditions and terms, performance related and otherwise, specified 
in the Bid Documents. If in the judgment of the Purchasing Agent the sample or product 
submitted is not in accordance with the specifications or testing requirements prescribed in the 
Bid Documents, the Purchasing Agent may reject the bid. If an award has been made, the 
Purchasing Agent may cancel the contract at the expense of the Contractor. 

 
 (e) Testing All samples are subject to tests in the manner and place designated by the 

Purchasing Agent, either prior to or after contract award. Unless otherwise stated in the Bid 
Specifications, Bidder Samples consumed or rendered useless by testing will not be returned to 
the Bidder. 

 
27. ADDENDA / INTERPRETATION No verbal interpretation of the intent of any of the specifications or 
other Contract Documents will be made before receipt of bids. Requests for interpretations prior to 
receipt of bids must be presented, in writing, to the Purchasing Agent, 100 Court Street, P.O. Box 217, 
Elizabethtown, NY 12932, and to be given consideration must be received by the Purchasing Agent at 
least seven (7) days prior to the date set for the opening of bids. 
 

Any interpretation, and any additional information or instruction will, if issued, be in the form of a 
written Addendum or Addenda sent to all holders of Contract Documents at the addresses furnished 
therefor, at least five (5) days prior to the date of the opening of bids. 
 

Failure of any bidder to receive any Addenda shall not relieve such bidder from any obligation 
under this bid as submitted. All Addenda so issued shall become a part of the Contract Documents. 
 

Bid Evaluation 
 
28. BID EVALUATION The Purchasing Agent reserves the right to accept or reject any and all bids, or 
separable portions of offers, and waive technicalities, irregularities, and omissions if the Purchasing 
Agent determines the best interests of the County will be served. The Purchasing Agent, in his/her sole 
discretion, may accept or reject illegible, incomplete or vague bids and his/her decision shall be final. A 
conditional or revocable bid which clearly communicates the terms or limitations of acceptance may be 
considered and contract award may be made in compliance with the Bidders conditional or revocable 
terms in the offer. 
 

Where a bidder is requested to submit a bid on individual items and/or on a total sum or sums, 
the right is reserved to award bids on individual items or on total sums. The County reserves the right to 
award in whole or in part based on the lowest responsible bid. 
 

The following three items will automatically render a bid unacceptable to Essex County: 
 

a. Failure to sign bid proposal page. 
b. Failure to include necessary bid deposit (as required). 
c. Failure to sign and submit non-collusive bidding certificate. 

 
It shall be fully understood that any deviations from the inclusion of the above items will be 

grounds to see the bid as non-compliant and will not be considered for award. 
 

The Purchasing Agent reserves the right to reject such bids, as in his opinion, are incomplete, 
conditional, obscure, or which contain irregularities of any kind including unbalanced bids. One in which 
the amount bid for one or more separate items is substantially out of line with the current market prices 
for the materials and/or work covered thereby. 
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29. CONDITIONAL BID Unless the Bid Specifications provides otherwise, a bid is not rendered non-
responsive if the Bidder specifies that the award will be accepted only on all or a specified group of 
items or Product included in the specification. It is understood that nothing herein shall be deemed to 
change or alter the method of award contained in the Bid Documents. 
 
30. CLARIFICATIONS / REVISIONS Prior to award, the Purchasing Agent reserves the right to seek 
clarifications, request bid revisions, or to request any information deemed necessary for proper 
evaluation of bids from all Bidders deemed to be eligible for contract award. Failure to provide 
requested information may result in rejection of the bid. 
 
31. PROMPT PAYMENT DISCOUNTS While prompt payment discounts will not be considered in 
determining the low bid, the Purchasing Agent may consider any prompt payment discount in resolving 
bids which are otherwise tied. However, any notation indicating that the price is net, (e.g. net 30 days), 
shall be understood to mean only that no prompt payment discount is offered by the Bidder. The 
imposition of service, interest, or other charges, except pursuant to the provisions of Article 11_A of the 
State Finance Law, which are applicable in any case, may render the bid non-responsive and may be 
cause for its rejection. 
 
32. EQUIVALENT OR IDENTICAL BIDS In the event two offers are found to be substantially 
equivalent, price shall be the basis for determining the award recipient. If two or more Bidders submit 
substantially equivalent bids as to pricing or other factors, the decision of the Purchasing Agent to 
award a contract to one or more of such Bidders shall be final. 
 
33. PERFORMANCE QUALIFICATIONS The Purchasing Agent reserves the right to investigate or 
inspect at any time whether or not the Product, qualifications or facilities offered by the 
Bidder/Contractor meet the requirements set forth in the Bid Documents. Contractor shall at all times 
during the contract term remain responsible and responsive. A Bidder/Contractor must be prepared, if 
requested by the Purchasing Agent, to present evidence of experience, ability and financial standing, 
as well as a statement as to plant, machinery and capacity of the manufacturer for the production, 
distribution and servicing of the Product bid. If the Purchasing Agent determines that the conditions and 
terms of the Bid Documents or Contract are not complied with, or that items or Product proposed to be 
furnished do not meet the specified requirements, or that the qualifications, financial standing or 
facilities are not satisfactory, or that performance is untimely, the Purchasing Agent may reject such bid 
or terminate the contract. Nothing in the foregoing shall mean or imply that it is obligatory upon the 
Purchasing Agent to make an investigation either before or after award of a contract, but should such 
investigation be made, it in no way relieves the Bidder/Contractor from fulfilling all requirements and 
conditions of the contract. 
 
34. DISQUALIFICATION FOR PAST PERFORMANCE Bidder may be disqualified from receiving 
awards if Bidder, or anyone in Bidders employment, has previously failed to perform satisfactorily in 
connection with public bidding or contracts. 
 
35. QUANTITY CHANGES PRIOR TO AWARD The Purchasing Agent reserves the right, at any time 
prior to the award of a specific quantity contract, to alter in good faith the quantities listed in the Bid 
Specifications to conform with requirements. In the event such right is exercised, the lowest responsible 
Bidder meeting specifications will be advised of the revised requirements and afforded an opportunity to 
extend or reduce its bid price in relation to the changed quantities. Refusal by the low Bidder to so 
extend or reduce its bid price may result in the rejection of its bid and the award of such contract to the 
lowest responsible Bidder who accepts the revised requirements. 
 
36. RELEASE OF BID EVALUATION MATERIALS Requests concerning the evaluation of bids may 
be submitted under the Freedom of Information Law. Information, other than the Bid Tabulation, shall 
be released as required by law after contract award. Written requests should be directed to the 
Purchasing Agent. 
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37. TIME FRAME FOR OFFERS The Purchasing Agent reserves the right to make awards within sixty 
(60) days after the date of the bid opening, during which period, bids must remain firm and cannot be 
withdrawn. If, however, an award is not made within the sixty (60) day period, bids shall remain firm 
until such later time as either a contract is awarded or the Bidder delivers to the Purchasing Agent 
written notice of the withdrawal of its bid. Any bid which expressly states therein that acceptance must 
be made within a shorter specified time, may at the sole discretion of the Purchasing Agent, be 
accepted or rejected. 
 

TERMS & CONDITIONS 
 
38. CONTRACT CREATION / EXECUTION Except as may be otherwise provided by law or by the 
Purchasing Agent, upon receipt of all required approvals a Contract shall be deemed executed and 
created with the successful Bidder(s) upon the Purchasing Agent’s mailing or electronic communication 
to the address on the bid of (a) a Letter of Acceptance and (b) a fully executed contract, or (c) a 
Purchase Order authorized by the Purchasing Agent. 
 
39. COMPLIANCE WITH LAWS, ETC. The Bidder shall comply with all the provisions of the laws of 
the State of New York and of the United States of America which affect municipalities and municipal 
contracts, and any and all State and Federal rules and regulation, and of amendments and additions 
thereto, insofar as the same shall be applicable to any contract awarded hereunder with the same force 
and effect as if set forth at length herein. The Bidder’s special attention is called to the following laws: 
General Municipal Law Section 1 03-d, State Finance Law Section 167-b prohibiting the purchase of 
tropical hardwood products, and the New York State Public Employee Safety & Health Act of 1980. 
 
40. MODIFICATION OF TERMS The terms and conditions set forth in the Contract shall govern all 
transactions by Authorized User(s) under this Contract. The Contract may only be modified or amended 
upon mutual written agreement of the Purchasing Agent and Contractor. 

 
The Contractor may, however, offer Authorized User(s) more advantageous pricing, payment, 

or other terms and conditions than those set forth in the Contract. In such event, a copy of such terms 
shall be furnished to the Authorized User(s) and Purchasing Agent by the Contractor. 

 
Other than where such terms are more advantageous for the Authorized User(s) than those set 

forth in the Contract, no alteration or modification of the terms of the Contract, including substitution of 
Product, shall be valid or binding against Authorized User(s) unless authorized by the Purchasing 
Agent or specified in the Contract Award Notification. No such alteration or modification shall be made 
by unilaterally affixing such terms to Product upon delivery (including, but not limited to, attachment or 
inclusion of standard pre-printed order forms, product literature, “shrink wrap” terms accompanying 
software upon delivery, or other documents) or by incorporating such terms onto order forms, purchase 
orders or other documents forwarded by the Contractor for payment, notwithstanding Authorized Users 
subsequent acceptance of Product, or that Authorized User has subsequently processed such 
document for approval or payment. 
 
41. SCOPE CHANGES The Purchasing Agent reserves the right, unilaterally, to require, by written 
order, changes by altering, adding to or deducting from the contract specifications, such changes to be 
within the general scope of the contract. The Purchasing Agent may make an equitable adjustment in 
the contract price or delivery date if the change affects the cost or time of performance. 
 

With respect to any specific quantity stated in the contract, the Purchasing Agent reserves the 
right after award to order up to 20% more or less (rounded to the next highest whole number) than the 
specific quantities called for in the contract. Notwithstanding the foregoing, the Purchasing Agent may 
purchase greater or lesser percentages of contract quantities should the Purchasing Agent and 
Contractor so agree. 
 
42. ESTIMATED QUANTITY CONTRACTS Estimated quantity contracts are expressly agreed and 
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understood to be made for only the quantities, if any, actually ordered during the contract term. No 
guarantee of any estimated quantity(s) is implied or given. Unless otherwise set forth in the Bid 
Specifications, contracts for services and technology are completely voluntary as to use, and therefore 
no quantities are guaranteed. 
 
43. BEST PRICING OFFER During the contract term, if substantially the same or a smaller quantity of 
a Product is sold by the Contractor outside of this contract vehicle upon the same or similar terms and 
conditions as that of this contract at a lower price, the price under this contract shall be immediately 
reduced to the lower price. 
 
44. PURCHASE ORDERS Unless otherwise authorized in writing by the Purchasing Agent, no 
Products are to be delivered or furnished by Contractor until transmittal of an official Purchase Order 
from the Authorized User requiring the Product. Unless terminated or canceled pursuant to the authority 
vested in the Purchasing Agent, Purchase Orders shall be effective and binding upon the Contractor 
when placed in the mail or electronically transmitted prior to the termination of the contract period, 
addressed to the Contractor at the address set forth in the Contract for receipt of orders, or in the 
Contract Award Notification. 
 

All Purchase Orders issued pursuant to contracts let by the Purchasing Agent must bear the 
appropriate contract number and, if necessary, required State approvals. Unless otherwise specified, all 
Purchase Orders against centralized contracts will be placed by Authorized Users directly with the 
Contractor and any discrepancy between the terms stated on the vendors order form, confirmation or 
acknowledgment, and the contract terms shall be  
resolved in favor of the terms most favorable to the Authorized User. 

 
If, with respect to an agency specific contract, a Purchase Order is not received within two 

weeks after the issuance of a Contract Award Notification, it is the responsibility of the Contractor to 
request in writing that the appropriate Authorized User forward a Purchase Order. If, thereafter, a 
Purchase Order is not received within a reasonable period of time, the Contractor shall promptly notify 
the appropriate purchasing officer in Essex County. Failure to timely notify such officer may, in the 
discretion of the Purchasing Agent and without cost to the State, result in the canceling of such 
requirement by the Purchasing Agent with, at the Purchasing Agents discretion, a corresponding 
reduction in the contract quantity and price. 
 
45. PRODUCT DELIVERY It shall be understood that with respect to contract deliveries, time is of the 
essence. Delivery must be made as ordered and in accordance with the terms of the contract. Unless 
otherwise specified in the Bid Specifications, delivery shall be made within thirty calendar days after 
receipt of a purchase order by the Contractor. The decision of the Purchasing Agent as to compliance 
with delivery terms shall be final. The burden of proof for delay in receipt of Purchase Order shall rest 
with the Contractor. In all instances of a potential or actual delay in delivery, the Contractor shall 
immediately notify the Purchasing Agent and the Authorized User, and confirm in writing the 
explanation of the delay, and take appropriate action to avoid any subsequent late deliveries. Any 
extension of the time for delivery must be requested in writing by the Contractor and approved in writing 
by the Purchasing Agent. Failure to meet such time schedule may be grounds for cancellation of the 
order or, in the Purchasing Agents discretion, the Contract. 
 

The County must be notified twenty-four (24) hours in advance of delivery. The County reserves 
the right to deny acceptance of delivery if this notice is not given, at no cost to the County. 

 
The successful bidder shall be responsible for delivery of items in good condition at point of 

destination, and shall file with the carrier all claims for breakage, imperfections, and other losses, which 
will be deducted from invoices. The Purchasing Agent will note for the benefit of successful bidder 
when packages are not received in good condition. Carton shall be labeled with purchase order or 
contract number, successful bidders name and general statement of contents. Failure to comply with 
this condition shall be considered sufficient reason for refusal to accept the goods. 
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Unless otherwise stated in the specifications, all items must be delivered into and placed at a 

point within the building as directed by the shipping instructions or the Purchasing Agent. The 
successful bidder will be required to furnish proof of delivery in every instance. 

 
Unloading and placing of equipment and furniture is the responsibility of the successful bidder, 

and the County accepts no responsibility for unloading and placing of equipment Any costs incurred 
due to the failure of the successful bidder to comply with this requirement will be charged to him. No 
help for unloading will be provided by the County, and suppliers should notify their truckers accordingly. 
 

All deliveries shall be accompanied by delivery tickets or packing slips. Ticket shall contain the 
following information for each item delivered: 

 
Contract Number and/or Purchase Order Number 
Name of Article 
Item Number (if applicable) 
Quantity 
Name of the Successful Bidder 

 
46. SATURDAY & HOLIDAY DELIVERIES Unless otherwise specified in the Bid Specifications or by 
an Authorized User, deliveries will not be scheduled for Saturdays, Sundays or legal holidays observed 
by the State of New York except of Product for daily consumption or where an emergency exists or the 
delivery is a replacement or is late, in which event the convenience of the Authorized User shall govern. 
 
47. SHIPPING I RECEIPT OF PRODUCT 
 
 (a) Packaging Tangible Product shall be securely and properly packed for shipment, 

storage and stocking in appropriate, clearly labeled shipping containers and according to 
accepted commercial practice, without extra charge for packing materials, cases or other types 
of containers. The container shall become and remain the property of the receiving entity unless 
otherwise specified in the contract documents. 

 
 (b) Shipping Charges Contractor shall be responsible for insuring that the Bill of Lading 

states “charges prepaid” for all shipments. Unless otherwise stated in the Bid Specifications, all 
deliveries shall be deemed to be FOB Destination tailgate delivery at the dock of the Authorized 
User. Unless otherwise agreed, items purchased at a price F.O.B. Shipping point plus 
transportation charges are understood to not relieve the contractor from responsibility for safe 
and proper delivery notwithstanding the Authorized Users payment of transportation charges. 

 
 (c) Receipt of Product The Contractor shall be solely responsible for assuring that 

deliveries are made to personnel authorized to accept delivery on behalf of the Authorized User. 
Any losses resulting from the Contractors failure to deliver Product to authorized personnel shall 
be borne exclusively by the Contractor. 

 
48. TITLE AND RISK OF LOSS Notwithstanding the form of shipment, title and risk of loss shall not 
pass from the Contractor to the Authorized User until the Products have been received, inspected and 
accepted by the receiving entity. Acceptance shall occur within a reasonable time or in accordance with 
such other defined acceptance period as may be specified in the Bid Specifications. Mere 
acknowledgment by Authorized User personnel of the delivery or receipt of goods (e.g. signed bill of 
lading) shall not be deemed or construed as acceptance of the Products received. Any delivery of 
Product which is substandard or does not comply with the Contract terms, may be rejected or accepted 
on an adjusted price basis, as determined by the Purchasing Agent. 
 
49. RE-WEIGHING PRODUCT Deliveries are subject to re-weighing at the point of destination by the 
receiving entity. If shrinkage occurs which exceeds that normally allowable in the trade, the receiving 
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entity shall have the option to require delivery of the difference in quantity, or to reduce the payment 
accordingly. 
 
50. PRODUCT SUBSTITUTION In the event a specified manufacturers Product listed in the 
Contractors Bid becomes unavailable or cannot be supplied by the Contractor for any reason (except 
as provided for in the Force Majeure Clause below) a Product deemed by the Purchasing Agent to be 
the equal or better of the specified commodity or service must be substituted by the Contractor at no 
additional cost or expense to the Authorized User. Unless otherwise specified, any substitution of 
Product prior to the Purchasing Agents approval may be cause for cancellation of contract. 
 
51. REJECTED PRODUCT When Products are rejected, they must be removed by the Contractor from 
the premises of the receiving entity within ten days of notification of rejection by Authorized User. Upon 
rejection notification, risk of loss of rejected or non-conforming Product shall remain on Contractor. 
Rejected items not removed by the Contractor within ten days of notification shall be regarded as 
abandoned by the Contractor, and the Authorized User shall have the right to dispose of the items as 
its own property. The Contractor shall promptly reimburse the Authorized User for any and all costs and 
expenses incurred in storage or effecting removal or disposition. 
 
52. INSTALLATION Where installation is required, Bidder shall be responsible for placing and installing 
the equipment in the required locations. All materials used in the installation shall be of good quality 
and shall be free from any and all defects which would mar the appearance of the equipment or render 
it structurally unsound. Installation includes the furnishing of any equipment, rigging and materials 
required to install or replace the Product in the proper location. The Contractor shall protect the site 
from damage for all its work and shall repair damages or injury of any kind caused by the Contractor, its 
employees, officers or agents. If any alteration, dismantling or excavation, etc. is required to effect 
installation, the Contractor shall thereafter promptly restore the structure or site to its original condition. 
Work shall be performed so as to cause the least inconvenience to the Authorized User(s) and with 
proper consideration for the rights of other contractors or workers. The Contractor shall promptly 
perform its work and shall coordinate its activities with those of other contractors. The Contractor shall 
clean up and remove all debris and rubbish from its work as required or directed. Upon completion of 
the work, the building and surrounding area of work shall be left clean and in a neat, unobstructed 
condition, and everything in satisfactory repair and order. 
 
53. REPAIRED OR REPLACED PRODUCT / COMPONENTS Where the Contractor is required to 
repair, replace or substitute Product or components under the Contract, the repaired, replaced or 
substituted Product shall be subject to all terms and conditions for new Product set forth in the contract, 
including product warranties. 
 
54. ON-SITE STORAGE Materials, equipment or supplies may be stored at the County/s or Authorized 
User’s site at the Contractors sole risk and only with the approval of, as the case may be, the County or 
the Authorized User. 
 
 
55. EMPLOYEES I SUBCONTRACTORS I AGENTS All employees, subcontractors or agents 
performing work under the contract must be trained technicians who meet or exceed the technical and 
training qualifications set forth in the Bid Specifications or the Bid, whichever is greater, and must 
comply with all rules and requirements of the Contract. The Purchasing Agent reserves the right to 
conduct a security background check or otherwise approve any employee or agent furnished by 
Contractor and to refuse access to or require replacement of any personnel for cause, including but not 
limited to, technical or training qualifications, quality of work or change in security status or non-
compliance with Authorized Users security or other requirements. Such approval shall not relieve the 
Contractor of the obligation to perform all work in compliance with the contract terms. The Purchasing 
Agent reserves the right to reject and/or bar from the facility for cause any employee, subcontractor, or 
agents of the Contractor. 
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56. ASSIGNMENT / SUBCONTRACTORS The Contractor shall not assign, transfer, convey, sublet, or 
otherwise dispose of the contract or its right, title or interest therein, or its power to execute such 
contract to any other person, company, firm or corporation in performance of the contract, other than 
the assignment of the right to receive moneys due, without the prior written consent of Essex County. 
Prior to an assignment of the right to receive moneys becoming effective, Contractor shall file a written 
notice of such assignment simultaneously with Essex County and participating Authorized User(s). 

 
The Purchasing Agent reserves the right to reject any proposed subcontractor, assignee or 

supplier for bona fide business reasons, which may include, but are not limited to: that the proposed 
transferee is on the Department of Labors list of companies with which New York State cannot do 
business; the Purchasing Agent determines that the company is not qualified; unsatisfactory contract 
performance or service has been previously provided; or attempts were not made to solicit minority and 
womens business enterprises (M/WBE) bidders for the subcontract. 
 
57. PERFORMANCE I BID BOND Essex County reserves the right to require the Bidder/Contractor to 
furnish without additional cost, a performance, payment or bid bond or negotiable irrevocable letter of 
credit or other form of security for the faithful performance of the contract, whenever the Purchasing 
Agent in his/her sole discretion deems such bond or security to be in Essex County’s best interest. 
Where required, such bond or other security shall be in the form prescribed by the Purchasing Agent. 
 
58. STOP I SUSPENSION OF WORK 
 
 (a) Stop Work Order The Purchasing Agent reserves the right to stop the work covered by 

this contract at any time that the successful Contractor becomes unable or incapable of 
performing the work or meeting any requirements or qualifications set forth in the contract. In 
the event of such stopping, the Purchasing Agent shall have the right to arrange for the 
completion of the work in such manner as it may deem advisable and if the cost thereof 
exceeds the amount of the bid, the successful Contractor shall be liable for any such cost on 
account thereof. 

 
 (b) Suspension of Work Order The Purchasing Agent, in his/her sole discretion, reserves 

the right to suspend any or all activities under this contract, at anytime, in the best interests of 
the State or Issuing Entity. In the event of such suspension, the contractor will be given a formal 
written notice outlining the particulars of such suspension. Examples of the reason for such 
suspension include, but are not limited to, a budget freeze on County spending, declaration of 
emergency, or other such circumstances. Upon issuance of such suspension of work, the 
Contractor is not to accept any purchase orders, as specified in the Suspension Order. Activity 
may resume at such time as the Purchasing Agent issues a formal written notice authorizing a 
resumption of work. 

 
59. CANCELLATION A contract may be canceled by the Purchasing Agent, and/or an Authorized User 
may cancel its participation, license or service order under the contract, at the Contractors expense 
upon non-performance, or upon a determination that Contractor is non-responsive, or non-responsible. 
 
60. FORCE MAJEURE The Contractor shall not be responsible for delay resulting from its failure to 
perform if neither the fault nor negligence of the Contractor, its officers, employees or agents 
contributed to such delay and the delay is due directly to acts of God, wars, acts of public enemies, 
strikes, fires or floods, or other similar cause beyond the control of the Contractor, or for any of the 
foregoing which affect subcontractors or suppliers and no alternate source of supply is available to the 
Contractor. In such event, Contractor shall notify the Purchasing Agent, by certified or registered mail, 
of the delay or potential delay and the cause(s) thereof either (a) within ten (10) calendar days after the 
cause which creates or will create the delay first arose if the Contractor could reasonably foresee that a 
delay could occur by reason thereof, or (b), if delay is not reasonably foreseeable, within five (5) 
calendar days after the date the Contractor first had reason to believe a delay could result. The 
foregoing shall constitute the Contractors sole remedy or excuse with respect to such delay. In the 
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event performance is suspended or delayed, in whole or in part, by reason of any of the aforesaid 
causes or occurrences and proper notification is given the Purchasing Agent, any performance so 
suspended or delayed shall be performed by the Contractor at no increased cost, promptly after such 
disabilities have ceased to exist unless it is determined in the sole discretion of the Purchasing Agent 
that the delay will significantly impair the value of the contract to the County or to Authorized Users, 
whereupon the Purchasing Agent may: 
 
 (a) Accept allocated performance or deliveries from the Contractor. The Contractor, 

however, hereby agrees to grant preferential treatment to County Agencies with respect to 
Product subjected to allocation; and/or 

 
 (b) Purchase from other sources (without recourse to and by the Contractor for the costs 

and expenses thereof) to replace all or part of the Products which are the subject of the delay, 
which purchases may be deducted from the contract quantity; or 

 
 (c) Terminate the contract or the portion thereof which is subject to delivery delays, and 

thereby discharge any unexecuted portion of the contract or the relative part thereof. 
 
61. CONTRACT BILLINGS Contractor shall provide complete and accurate billing invoices to each 
Authorized User in order to receive payment. Billings for Agencies must contain all information required 
by the County Treasurer and/or Auditor. The County Treasurer shall render payment for Agency 
purchases, and such payment shall be made in accordance with ordinary County procedures and 
practices. Payment of contract purchases made by Authorized Users other than Agencies shall be 
billed directly by Contractor on invoices/vouchers, together with complete and accurate supporting 
documentation as required by the Authorized User. 

 
Submission of an invoice and payment thereof shall not preclude the Purchasing Agent from 

reimbursement or demanding a price adjustment in any case where the Product delivered is found to 
deviate from the terms and conditions of the bid and award documents. 
 
62. DEFAULT - AUTHORIZED USER An Authorized Users breach shall not be deemed a breach of 
the centralized contract. In the event a participating Authorized User fails to make payment to the 
Contractor for Products delivered, accepted and properly invoiced, within 60 days of such delivery and 
acceptance, the Contractor may, upon 10 days advance written notice to both the Purchasing Agent 
and the Authorized Users purchasing official, suspend additional shipments of Product or provision of 
services to such entity until such time as reasonable arrangements have been made and assurances 
given by such entity for current and future contract payments. 

 
Notwithstanding the foregoing, the Contractor shall, at least 10 days prior to declaring a breach 

of contract by any Authorized User, by certified or registered mail, notify both the Purchasing Agent and 
the purchasing official of the breaching Authorized User of the specific facts, circumstances and 
grounds upon which a breach will be declared. It is understood, however, that if the Contractors basis 
for declaring a breach is insufficient, the Contractors declaration of breach and failure to service an 
Authorized User shall constitute a breach of its contract and the County or Authorized User may 
thereafter utilize any remedy available at law or equity. 
 
63. INTEREST ON LATE PAYMENTS 
 
 (a) County Agencies The payment of interest on certain payments due and owed by a 

County agency may be made in accordance with Section 3-a of the General Municipal Law at 
the rate of three percent (3%) per annum. 

 
 (b) By Non-County Agencies The terms of Article 11-A apply only to procurements by and 

the consequent payment obligations of the County. Neither expressly nor by any implication is 
the County responsible for payments on any purchases made by a Non-County Agency 
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Authorized User. 
 
 (c) By Contractor Should the Contractor be liable for any payments to the County 

hereunder, interest, late payment charges and collection fee charges will be determined and 
assessed pursuant to Section 18 of the State Finance Law to the same extent as though the 
contract was with the State of New York rather than the County. 

 
64. REMEDIES FOR BREACH It is understood and agreed that all rights and remedies afforded below 
shall be in addition to all remedies or actions otherwise authorized or permitted 
by law: 
 
 (a) Cover / Substitute Performance Upon the failure of the Contractor to properly perform 

within the time specified, failure to provide acceptable service, to make immediate replacement 
of rejected Product when so requested, or upon the revocation of the Contract by the 
Purchasing Agent for cause, or upon repudiation of the contract by the Contractor, the 
Purchasing Agent may, with or without formally bidding same: 

 
 i.  Purchase from other sources to replace the Product rejected, revoked, not timely 
delivered or repudiated; or 

 
 ii.  If after making reasonable attempts, under the circumstances then existing, to timely 
provide acceptable service or acquire replacement product of equal or comparable quality, the 
Purchasing Agent is unsuccessful, the Purchasing Agent may acquire acceptable service or 
replacement product of lesser or greater quality. 

 
Such purchases may, in the discretion of the Purchasing Agent, be deducted from the contract 
quantity. 

 
 (b) Withhold Payment In any case where a question of non-performance by Contractor 

arises, payment may be withheld in whole or in part at the discretion of the Purchasing Agent. 
Should the amount withheld be finally paid, a cash discount originally offered may be taken as if 
no delay in payment had occurred. 

 
 (c) Reimbursement of Costs Incurred The Contractor agrees to reimburse the County 

and/or Authorized User promptly for any and all additional costs and expenses incurred for 
acquiring acceptable services, and/or replacement Product. Should the cost of cover be less 
than the contract price, the Contractor shall have no claim to the difference. The Contractor 
covenants and agrees that in the event suit is successfully prosecuted for any default on the 
part of the Contractor, all costs and expenses expended or incurred by the County or 
Authorized User in connection therewith, including reasonable attorneys fees, shall be paid by 
the Contractor. 

 
Where the Contractor fails to timely deliver pursuant to the guaranteed delivery terms of the 
contract, the Purchasing Agent may authorize an ordering Authorized User to rent substitute 
equipment temporarily. Any sums expended for such rental shall, upon demand, be reimbursed 
to the Authorized User promptly by the Contractor or deducted by the Authorized User from 
payments due or to become due the Contractor on the same or another transaction. 

 
 (d) Deduction I Credit Sums due as a result of these remedies may be deducted or offset 

by the County or Authorized User from payments due, or to become due, the Contractor on the 
same or another transaction. If no deduction or only a partial deduction is made in such fashion 
the Contractor shall pay to the County or Authorized User the amount of such claim or portion of 
the claim still outstanding, on demand. The Purchasing Agent reserves the right to determine 
the disposition of any rebates, settlements, restitution, liquidated damages, etc. which arise 
from the administration of the contract. 
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65. ASSIGNMENT OF CLAIM  Contractor hereby assigns to the County any and all its claims for 
overcharges associated with this contract which may arise under the antitrust laws of the United States, 
15 U.S.C. Section 1, et seq. and the antitrust laws of the State of New York, General Business Law 
Section 340, et seq. 
 
66. TOXIC SUBSTANCES Each Contractor furnishing a toxic substance as defined by Section 875 of 
the Labor Law, shall provide such Authorized User with not less than two copies of a material safety 
data sheet, which sheet shall include for each such substance the information outlined in Section 876 of 
the Labor Law. 
 
  Before any chemical product is used or applied on or in any building, a copy of the product label 
and Material Safety Data Sheet must be provided to and approved by the user agency representative. 
 
67. INDEPENDENT CONTRACTOR It is understood and agreed that the legal status of the Contractor, 
its agents, officers and employees under this Contract is that of an independent contractor, and in no 
manner shall they be deemed employees of the County or Authorized User, and therefore are not 
entitled to any of the benefits associated with such employment. The Contractor agrees, during the 
term of this contract, to maintain at Contractors expense those benefits to which its employees would 
otherwise be entitled by law, including health benefits, and all necessary insurance for its employees, 
including workers compensation, disability and unemployment insurance, and to provide the Authorized 
User with certification of such insurance upon request. The Contractor remains responsible for all 
applicable federal, state and local taxes, and all FICA contributions. 
 
68. SECURITY / CONFIDENTIALITY Contractor warrants, covenants and represents that it will comply 
fully with all security procedures of the County and any Authorized User(s) in performance of the 
Contract. 

 
Contractor further warrants, covenants and represents that any confidential information 

obtained by Contractor, its agents, subcontractors, officers, or employees in the course of performing 
its obligations, including without limitation, security procedures, business operations information, or 
commercial proprietary information in the possession of the County or any Authorized User hereunder 
or received from another third party, will not be divulged to any third parties. Contractor shall not be 
required to keep confidential any such confidential material which is publicly available through no fault 
of Contractor, independently developed by Contractor without reliance on confidential information of the 
County or Authorized User, or otherwise obtained under the Freedom of Information Act or other 
applicable New York State Laws and Regulations. This warranty shall survive termination of this 
Contract for a period of five (5) years. Contractor further agrees to take appropriate steps to instruct its 
personnel, agents, officers and any subcontractors regarding the obligations arising under this clause to 
insure such confidentiality. 
 
69. COOPERATION WITH THIRD PARTIES The Contractor shall be responsible for fully cooperating 
with any third party agents, including but not limited to subcontractors of the Authorized User, relating to 
delivery of product or coordination of services. 
 
70. CONTRACT TERM - EXTENSION In addition to any stated renewal periods in the Contract, any 
contract or unit portion thereof let by the Purchasing Agent may be extended by the Purchasing Agent 
for an additional period(s) of up to one year (cumulatively) with the written concurrence of the 
Contractor. 
 
71. WARRANTIES & GUARANTEES Contractor hereby warrants and guarantees: 
 
 (a) To fully defend, indemnify and save harmless the County, Authorized Users and their 

respective officers, agents and employees from suits, actions, damages and costs of every 
name and description arising out of the acts or omissions of Contractor, its officers, employees, 
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subcontractors, partners, or agents, in any performance under this contract including: i) 
personal injury, damage to real or personal tangible or intangible property, without limitation; ii) 
negligence, either active or passive, without limitation, or iii) infringement of any law or of a 
United States Letter Patent with respect to the Products furnished, or of any copyright, 
trademark, trade secret or other third party intellectual proprietary rights, without limitation, 
provided that the County or Authorized User shall give Contractor: (a) prompt written notice of 
any action, claim or threat of infringement suit, or other suit, promptness of which shall be 
established by Authorized User upon the furnishing of written notice and verified receipt, (b) the 
opportunity to take over, settle or defend such action, claim or suit at Bidders sole expense, and 
(c) assistance in the defense of any such action at the expense of Contractor. Where a dispute 
or claim arises relative to a real or anticipated infringement, the County or Authorized User may 
require Bidder/Contractor, at its sole expense, to submit such information and documentation, 
including formal patent attorney opinions, as the Purchasing Agent shall require. 

 
 (b) Contractor warrants full ownership, clear title free of all liens, or perpetual license rights 

to any Products transferred to Authorized User under this Contract, and Contractor shall be 
solely liable for any costs of acquisition associated therewith without limitation. Contractor 
warrants that Authorized User will have undisturbed, peaceful use of the Products, including, 
without limitation, software, object or source codes, custom programming or third party 
intellectual property rights incorporated or embedded therein, and training modules or 
Documentation. Contractor fully indemnifies the County and Authorized User for any loss, 
damages or actions arising from a breach of said warranty without limitation. 

 
 (c) To pay, at its sole expense, all applicable permits, licenses, tariffs, tolls and fees and 

give all notices and comply with all laws, ordinances, rules and regulations of any governmental 
entity in conjunction with the performance of obligations under the contract. 

 
(d) Unless recycled or recovered materials are available in accordance with the “Recycled & 
Recovered Materials” clause, Product offered shall be standard new equipment, current model 
of regular stock product with all parts regularly used with the type of equipment offered; and no 
attachment or part has been substituted or applied contrary to the manufacturers 
recommendations and standard practice. Every Product, including any substituted or 
replacement unit delivered, must be guaranteed against faulty material and workmanship for a 
period of one year from and after the date the unit is accepted unless otherwise specified by the 
County or Authorized User. Notwithstanding the foregoing, when the manufacturers standard 
guarantee for Product or any component thereof exceeds one year, the longer guarantee period 
shall apply to such unit or component thereof delivered under this contract. Furthermore, the 
Contractor agrees to extend its warranty period with regard to any Product delivered by the 
cumulative periods of time, after notification, during which the Product requires servicing or 
replacement (down time) or is in the possession of the Contractor, its agents,  officers or 
employees.  If during the regular or extended warranty periods faults develop, the Contractor 
shall promptly repair or, upon demand, replace the defective unit or component part affected.  
All costs for labor and material and transportation incurred to repair or replace defective goods 
during the warranty periods shall be borne solely by the Contractor, and the County or 
Authorized User shall in no event be liable or responsible therefore.  This warranty shall survive 
any termination of the contract in accordance with the warranty term. 

 
 (e) Where the provision of services requires the replacement or repair of Product, any 

replaced or repaired component, part or Product shall be new and shall, if available, be 
replaced by the original manufacturers component, part or Product. All proposed substitutes for 
the original manufacturers installed Product must be approved by the Authorized User before 
installation. The Product or part shall be equal to or of better quality than the original Product 
being replaced. Any Product replaced by the Contractor under the contract shall be guaranteed 
for one (1) year from the date of replacement and replaced at no cost to the Authorized User if 
found defective during that time. 
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(f) Prior to award and during the Contract term and any renewals thereof, Contractor must 
establish to the satisfaction of the Purchasing Agent that it meets or exceeds all requirements of 
the bid and any applicable laws, including but not limited to, permits, insurance coverage, 
licensing, proof of coverage for workman’s compensation, and shall provide such proof as 
required by the Purchasing Agent. Failure to do so may constitute grounds for the County to 
cancel or suspend this contract, in whole or in part, or to take any other action deemed 
necessary by the Purchasing Agent. 
 
The Contractor further warrants and guarantees: 
 
 i. His/Her/Its products against defective material or workmanship and to repair or 
replace any damages or marring occasioned in transit. 
 
 ii. To furnish adequate protection from damage for all work and repair damages of 
any kind for which he or his workmen are responsible, to the building or equipment, to his own 
work, or to the work of other successful bidders. 
 
 iii. To carry adequate insurance to protect the County from loss in case of accident, 
fire, theft, etc. 
 
 iv. That all deliveries will be equal to the accepted bid sample. 
 
 v. That the equipment delivered is standard, new, latest model of regular stock 
product or as required by the specifications; also that no attachment or part has been 
substituted or applied contrary to manufacturer’s recommendations and standard practice.  
Every unit delivered must be guaranteed against faulty material and workmanship for a period of 
at least one year from date of delivery.  If during this period such faults develop, the successful 
bidder agrees to replace the unit or the part affected without cost to the County. Any 
merchandise provided under the contract which is or becomes defective during the guarantee 
period shall be replaced by the successful bidder free of charge with the specific understanding 
that all replacements shall carry the same guarantee as the original equipment The successful 
bidder shall make any such replacement immediately upon receiving notice from the County. 
 
 vi. That all manufacturers product warranties and guarantees shall be furnished to 
the County, and that the County’s rights thereunder shall not be in any way impaired or limited. 

 
GENERAL 

 
72. APPLICABILITY In addition to the terms contained in Part I (General - All Procurements), the 
terms contained in Part II (Software & Technology Procurements) apply to software and technology 
procurements. 
 
73. DEFINITIONS - Part II 
 
DOCUMENTATION The complete set of manuals (e.g. user, installation, instruction or diagnostic 
manuals) in either hard or electronic copy, necessary to enable an Authorized User to properly test, 
install, operate and enjoy full use of the Product in accordance with the license rights. 
 
ENTERPRISE The business operations in the United States of a Licensee or Enterprise Participant, 
without regard to geographic location where such operations are performed or the entity actually 
performing such operations on behalf of Licensee or Enterprise Participant. For the County of New 
York, “business operations” shall be defined as the business operations of all Agencies, as defined in 
Part I. 
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ENTERPRISE LICENSE A contract which grants Enterprise Participants unlimited license rlghts to 
access, use and/or execute Product within the Enterprise. 
 
ENTERPRISE PARTICIPANTS One or more Licensees, as defined in Part I, participating in an 
Enterprise License. 
 
LICENSE EFFECTIVE DATE The date Product is delivered to an Authorized User. Where a 
License involves Licensees right to copy a previously licensed and delivered Master Copy of a 
Program, the license effective date for additional copies shall be deemed to be the date on 
which the Purchase Order is executed. 
 
LOGICAL PARTITION A subset of the processing power within a CEC which has been divided through 
hardware and/or software means (i.e. Processor Resources/System Manager [PR/SM]) so as to limit 
the total processing power which is accessible by an operating system image by individual users or 
individual software products. 
 
OBJECT CODE The machine executable code that can be directly executed by a computers central 
processing unit(s). 
 
PHYSICAL PARTITION A subset of the processing power within a CEC which has been derived 
through hardware means so as to limit the total processing power accessible by an operating system 
image by individual users or individual Products. 
 
SITE The location (street address) where Product will be executed. 
 
SOURCE CODE The programming statements or instructions written and expressed in any language 
understandable by a human being skilled in the art which are translated by a language compiler to 
produce executable machine Object Code. 
 
TERMS OF LICENSE The terms and conditions set forth in the Contract which are in effect and 
applicable to a Product order at the time of order placement, and only such additional terms as are 
consistent therewith or more advantageous to the Authorized User as are set forth on the individual 
Product order form executed and approved by both Authorized User and Contractor. 
 
VIRUS Any computer code, whether or not written or conceived by Contractor, which disrupts, disables, 
harms, or otherwise impedes in any manner the operation of the Product, or any other associated 
software, firmware, hardware, or computer system (such as local area or wide-area networks), 
including aesthetic disruptions or distortions, but does not include security keys or other such devices 
installed by Product manufacturer. 
 

TERMS AND CONDITIONS 
 
74. SOFTWARE LICENSE GRANT Unless otherwise set forth in the Bid Specifications or Contract, 
where Product is acquired on a licensed based the following shall constitute the license grant: 
 
 (a) License Scope Licensee is granted a non-exclusive, perpetual license to use, execute, 

reproduce, display, perform, or merge the Product with other product within its business 
enterprise in the United States. Licensee shall ha\~e the right to use and distribute modifications 
or customizations of the Product to and for use by any Authorized Users otherwise licensed to 
use the product, provided that any modifications, however extensive, shall not diminish 
manufacturers proprietary title or interest. No license, right or interest in any trademark, trade 
name, or service mark is granted hereunder. 

 
 (b) License Term The license term shall commence upon the License Effective Date. 

Where the terms of license permit licensing on a non-perpetual basis, the license term stated in 
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the Contract shall be extended by the time periods allowed for testing and acceptance. 
 
 (c) Licensed Documentation Contractor hereby grants to Licensee a perpetual license 

right to make, reproduce (including downloading electronic copies of the Product) and distribute, 
either electronically or otherwise, copies of Product Documentation as necessary to enjoy full 
use of the Product. If commercially available, Licensee shall have the option to require the 
Contractor to deliver, at Contractors expense: a) One (1) hard copy and One (1) Master 
Electronic Copy of the Documentation in diskette or CD-ROM format; or b) hard copies of the 
Product Documentation by type of license in the following amounts, unless otherwise mutually 
agreed: 

 
 • Individual/Named User License – 1 copy per License 
 • Concurrent Users – 8 copies per site 
 • Processing Capacity – 8 copies per site 
 
 (d) Product Use Product may be accessed, used, executed, reproduced, displayed, 

performed by Licensee to service all Authorized Users of the machine on which Product is 
installed, up to the capacity measured by the applicable licensing unit stated in the terms of 
license (i.e. payroll size, number of employees, CPU, MIPS, MSU, concurrent user, 
workstation). 

 
 (e) Permitted License Transfers As Licensee’s business operations may be altered, 

expanded or diminished, licenses granted hereunder may be transferred or combined for use at 
an alternative or consolidated Authorized User site not originally specified in the license, 
including transfers between Agencies (“permitted license transfers”). Licensee(s) do not have to 
obtain the approval of Contractor for permitted license transfers, but must give thirty (30) days 
prior written notice to Contractor of such move(s) and certify in writing that the Product is not in 
use at the prior site. There shall be no additional license or other transfer fees due Contractor, 
provided that: i) the maximum capacity of the consolidated machine is equal to the combined 
individual license capacity of all licenses running at the consolidated or transferred site. (e.g., 
named users, seats, or MIPS); and ii) that, if the maximum capacity of the consolidated machine 
is greater than the individual license capacity being transferred, a logical or physical partition or 
other means of restricting access will be maintained within the computer system so as to restrict 
use and access to the Product to that unit of licensed capacity solely dedicated to beneficial use 
for Licensee. 

 
 (f) Restricted Use By Outsourcers I Facilities Management, Service Bureaus I or 

Other Third Parties Outsourcers, facilities management or service bureaus retained by 
Licensee shall have the right to use the Product to maintain Licensee’s business operations, 
including data processing, for the time period that they are engaged in such activities, provided 
that: 1) Licensee gives notice to Contractor of such party, site of intended use of the Product, 
and means of access; and 2) such party has executed, or agrees to execute, the Product 
manufacturers standard nondisclosure or restricted use agreement which executed agreement 
shall be accepted by the Contractor (“NonDisclosure Agreement”); and 3) if such party is 
engaged in the business of facility management, outsourcing, service bureau or other services, 
such third party will maintain a logical or physical partition within its computer system so as to 
restrict use and access to the program to that portion solely dedicated to beneficial use for 
Licensee. In no event shall Licensee assume any liability for third partys compliance with the 
terms of the Non-Disclosure Agreement, nor shall the Non-Disclosure Agreement create or 
impose any liabilities on the County or Licensee. 

 
  Any third party with whom a Licensee has a relationship for a state function or business 
operation, shall have the temporary right to use Product (using, for example, but not limited to, 
JAVA Applets), provided that such use shall be limited to the time period during which the third 
party is using the Product for the stated function or business activity. 
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 (g) Archival Back-Up and Disaster Recovery Licensee may use and copy the Product 

and related Documentation in connection with: 1) reproducing a reasonable number of copies of 
the Product for archival backup and disaster recovery procedures in the event of destruction or 
corruption of the Product or disasters or emergencies which require Licensee to restore 
backup(s) or to initiate disaster recovery procedures for its platform or operating systems; 2) 
reproducing a reasonable number of copies of the Product and related documentation for cold 
site storage. “Cold Site” storage shall be defined as a restorable back-up copy of the Product 
not to be installed until and alter the declaration by the Licensee of a disaster; 3) reproducing a 
back-up copy of the Product to run for a reasonable period of time in conjunction with a 
documented consolidation or transfer otherwise allowed under paragraph (F) above. “Disaster 
Recovery” shall be defined as the installation and storage of Product in ready-to-execute, back-
up computer systems prior to disaster or breakdown which is not used for active production or 
development. 

 
 (h) Confidentiality Restrictions The Product is a trade secret and proprietary product. 

Licensee and its employees will keep the Product strictly confidential, and Licensee will not 
disclose or otherwise distribute or reproduce any Product to anyone other than as authorized 
under the terms of license. Licensee will not remove or destroy any proprietary markings of 
Contractor. 

 
 (i) Restricted Use by Licensee Except as expressly authorized by the terms of license, 

Licensee shall not: 
 

 a. Copy the Product; 
  
 b. Cause or permit reverse compilation or reverse assembly of all or any portion of 

the Product; 
  
 c. Distribute, disclose, market, rent, lease or transfer to any third party any portion 

of the Product or the Documentation, or use the Product or Documentation in any 
service bureau arrangement; 

 
 d. Disclose the results of Product performance benchmarks to any third party who is 

not an Authorized User without prior notice to Contractor; 
  
 e. Export the Licensed Software in violation of any U.S. Department of Commerce 

export administration regulations. 
 
75. ENTERPRISE LICENSE OPTION FOR SOFTWARE Multiple Authorized Users may license any 
Product offered under the Contract on behalf of their collective business operations. An Enterprise 
License shall incorporate the terms set forth in this Part II and the pricing set forth in the Contract, and 
additionally the following terms: 
 
 (a) Enterprise – Defined Any Authorized User may be an Enterprise Participant. Enterprise 

Participants will be enumerated in the Enterprise License, including: i) contact name, ship to 
and main billing address of each Enterprise Participant, ii) street address of the included End 
User sites of each Enterprise Participant. The originally defined Enterprise may be modified at 
any time thereafter, including deletion or addition of Enterprise Participants, sites ownership to” 
locations, provided that Contractor is given written notice and that any additional capacity 
required by such addition is licensed in accordance with the Enterprise License terms. 

 
 (b) Product Use Product licensed under this Enterprise Option shall be licensed with the 

rights set forth in this Part II, without reference to a specific designated system or Licensee, up 
to the maximum licensed capacity. Product may be used and freely transferable anywhere 
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within the defined Enterprise, including higher or lower performance machines, and Enterprise 
Participants will not incur an increase in license, support or other charges provided that the 
aggregate utilization of the Product does not exceed the aggregate Enterprise Licensed 
capacity. 

 
 (c) Submission of Orders, Billing and Usage Reporting An Enterprise may be 

established for order placement and billing as either a “single” or “multiple” point of contact, at 
Licensees option. Where designated as a “single”, one Enterprise Participant shall be 
designated as the lead agency and central point for submission of Purchase Orders, usage 
reporting and billing. Where designated as “multiple” point of contact, each designated 
Enterprise Participant shall be responsible for submission of Purchase Orders, reporting and 
billing with regard to its use of Enterprise Licensed Product. For either single or multiple point of 
contact Enterprises, a) Contractor agrees to hold each Enterprise Participant solely responsible 
for payment and performance; and b) Contractor shall be responsible for furnishing an annual 
report to each designated point of contact summarizing overall Enterprise License activity for 
the preceding twelve months. 

 
 (d) Shipping I Delivery Contractor shall be responsible for delivery of Master Copies of 

Enterprise Licensed Product and documentation to Enterprise Participants. Within either 
“Single” or “Multiple” Enterprise Licenses, shipping and delivery of Master Copies of Product 
and Documentation shall be the responsibility of Contractor to each “ship to” location specified 
on the Purchase Order(s). Distribution and installation of Enterprise Licensed Product to End 
Users at a site shall be the responsibility of the Licensee. 

 
 (e) Enterprise Operating Systems Unless otherwise specified by the parties, up to ten (10) 

hardware/operating system combinations for Product shall be included at no additional charge. 
The initial ten hardware/operating systems may be specified at any time within five (5) years of 
the Enterprise License effective date. Additional hardware/operating systems beyond the initial 
ten (10) may be specified at anytime by the Enterprise, however if additional copies of Product 
are required for hardware/operating systems beyond the initial ten, the cost for such systems 
will be as mutually agreed between the parties. 

 
 (f) Product Acceptance Each Enterprise Participant shall have a right of acceptance, as 

set forth above in this Part II, only for the first copy of Product for its site(s). 
 
 (g) Enterprise Fees Enterprise License Fees shall be set forth in the Contract. 

Notwithstanding the foregoing, the Product license fees for additional copies or units of capacity 
for Enterprise licensed Product shall not increase by more than six percent (6%) annually each 
year during the Enterprise License term. Contractor may offer additional discounts/incentives for 
Enterprise Participants as may be mutually agreed between the parties. Enterprise Participants 
shall be entitled to aggregate the volume of all Enterprise Participants for purposes of 
establishing any applicable discounts under the Contract, and Enterprise Licensed Volume shall 
be aggregated with volume of non-Enterprise Licensed Product otherwise purchased under the 
centralized Contract. Upon termination of the Enterprise, Enterprise Participants have the right 
to acquire additional capacity or users at the Enterprise License price for twelve months after 
the termination of the Enterprise License. 

 
 (h) Technical Support Unless otherwise mutually agreed, technical support is optional and 

may be elected individually by Product by each Enterprise Participant. Where an Enterprise 
Participant is under a current maintenance or technical support contract, such Enterprise 
Participant shall be entitled to credit any support paid covering any portion of the Enterprise 
License Term to the fees due under the Enterprise license. 

 
 Enterprise Participants shall have the right to partially or wholly de-support a subset of 
unused Enterprise licensed capacity upon written notice to Contractor at the end of any then -
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current technical support term without penalty or charge. The capacity for a Program license 
which has been de-supported must remain inactive and may not be used within the Enterprise 
unless technical support for such capacity has been reinstated. In the event of de-support, 
Contractor reserves the right to reasonably determine compatibility of future releases or new 
programs prior to shipment. 

 
 (i) Merger of Two or More Enterprises Two or more Enterprises may be merged to form a 

larger Enterprise for the purpose of sharing and exchanging data at no additional license fee 
provided that participants give Contractor notice of such merger and that the combined capacity 
does not exceed the maximum capacity of the individual licenses. 

 
 (j) “Nested” Enterprises Individual Enterprise License participant(s) may license 

additional capacity or products for the specific use of a subset of the larger enterprise. Said 
participant(s) must certify in writing to Contractor that such use is only by the enumerated 
subset of participants. 

 
 (k) Default A default by any Enterprise Participant shall entitle the Contractor to the 

remedies against such participant under the Contract, but shall not be deemed a default by the 
remaining non-defaulting Enterprise Participants. 

 
76. PRODUCT ACCEPTANCE Unless otherwise provided in the Bid Specifications, the County and/or 
Authorized User(s) shall have sixty (60) days from delivery to accept Product. Failure to provide notice 
of acceptance or rejection by the end of the period provided for under this clause would constitute 
acceptance by the County or Authorized User(s) as of the expiration of that period. 

 
Unless otherwise provided in the Bid Specifications, The County or Authorized User shall have 

the option to run acceptance testing on the Product prior to acceptance, such tests and data sets to be 
specified by User. Where using its own data or tests, The County or Authorized User must have the 
tests or representative set of data available upon delivery. This demonstration will take the form of a 
documented installation test, capable of observation by the County or Authorized User, and shall be 
made part of the Contractors standard documentation. The test data shall remain accessible to the 
County or Authorized User after completion of the test. 

 
In the event that the documented installation test cannot be completed successfully within sixty 

(60) days from delivery, and the Contractor or Product is responsible for the delay, The County or 
Authorized User shall have the option to cancel the order in whole or in part, or to extend the testing 
period for another sixty (60) day increment. The County or Authorized User shall notify Contractor of 
acceptance upon successful completion of the documented installation test. Such cancellation shall not 
give rise to any cause of action against the County or Authorized User for damages, loss of profits, 
expenses, or other remuneration of any kind. 

 
Costs and liabilities associated with a failure of the Product to perform in accordance with the 

functionality tests or product specifications during the acceptance period shall be borne fully by 
Contractor to the extent that said costs or liabilities shall not have been caused by negligent or willful 
acts or omissions of the The County or Authorized Users agents or employees. Said costs shall be 
limited to fees paid to Contractor, if any, or any liability for costs incurred at the direction or 
recommendation of Contractor. 
 
77. AUDIT OF LICENSED PRODUCT USAGE Contractor shall have the right to periodically audit, at 
its expense, use of licensed Product at any site where a copy of the Product resides provided that: i) 
Contractor gives Licensee or Enterprise Participants at least thirty (30) days advance notice, ii) such 
audit is conducted during such party’s normal business hours iii) each Licensee or Enterprise 
Participant is entitled to designate a representative who shall be entitled to participant and 
simultaneously review all information obtained by the audit, and shall be entitled to copies of all reports, 
data or information obtained by the Contractor; and iv) if the audit shows that such party is not in 
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compliance such party shall be liable for the unlicensed capacity and shall be required to purchase the 
additional units or rights necessary to bring it into compliance. 
 
78. OWNERSHIP / TITLE TO CUSTOM PRODUCTS OR PROGRAMMING Where contract 
deliverables include custom products or programming, title, rlghts and interests to such Product(s) shall 
be determined as follows: 
 
  (a) Definitions 
 
Product For purposes of this section, the term “Product” shall have the meaning set forth in Part I of 
these General Specifications, which includes, but is not limited to: software applications or 
programming, programming tools, documentation ~including user or training manuals), modules, 
interfaces, templates, and other elements such as utilities, subroutines, algorithms, formulas, source 
code, object code, reports, drawings, or data. 
 
“Existing Product” is defined as any proprietary material(s) existing or developed independently and 
not at the expense of Licensee. 
 
“Custom Product” is defined as any material(s), exclusive of Existing Product, created, prepared, 
written, compiled or developed by Contractor, or anyone acting on his behalf for The County or 
Authorized User pursuant to the Contract. 
 
  (b) Contractor or Third Party Manufacturers Title to Existing Product Title to Existing 
Product(s) does not transfer. With respect to such Existing Product(s), whether embedded in or 
operating in conjunction with Custom Product, Contractor warrants: a) all right, title and interest in 
Contractors Existing Product(s); or b) all license rights, title and interest in third party Existing 
Product(s), which include the right to grant to The County or Authorized User an irrevocable, non-
exclusive, worldwide, paid-up license to use, execute, reproduce, display, perform, and distribute 
Existing Product(s). Contractor hereby grants a irrevocable, non-exclusive, worldwide, paid-up license 
to use, execute, reproduce, display, perform, and distribute Existing Product(s) embedded in or 
transferred for use in conjunction with Custom Product(s). The Licensee agrees to reproduce the 
copyright notice and any other legend of ownership on any copies made under the license granted 
under this paragraph prior to distribution or use. 
 
  (c)  Title to Custom Product Title to Custom Product(s), excluding Existing Product, shall 
be deemed the sole and exclusive property of the County or Authorized User, who shall have all right, 
title and interest (including ownership and copyrights). For the purposes of the federal copyright law, 
execution of this contract shall constitute an assignment of all right, title and interest in the Custom 
Product(s) by Contractor to the County or Authorized User. The County or Authorized User, in its sole 
discretion, reserves the right to sell Custom Product or to license them on an exclusive or non-exclusive 
basis to Contractor or other Third Parties. Contractor hereby agrees to take all necessary and 
appropriate steps to ensure that Custom Product is protected against unauthorized use, execution, 
reproduction, display, performance, or distribution by or through Contractor, its partners or agents. 
Notwithstanding this reservation of title, Contractor shall not be precluded from using the related or 
underlying general knowledge, skills and experience developed in the course of providing the Custom 
Product in the course of Contractor’s business. 
 
  (d) Acquisitions Funded By Tax Exempt Financing In addition to the foregoing rights 
under a, b and c, the sale or licensing of Custom Product or rights therein shall not occur until such 
Product or rights are or become useable, and shall be at fair market value which shall be determined at 
the time of sale or licensing. Any such transfer shall be pursuant to a separate written agreement. If the 
Contract deliverables are to be funded through tax exempt financing, the County or Authorized User 
may assign to a Trustee or other entity for security purposes County or Authorized Users ownership 
and license rights in Custom and Existing Products. Contractor will cooperate with the County or 
Authorized User to execute such other documents as may be appropriate to achieve the objectives of 
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this paragraph. 
 
  (e) Other Acquisitions (Not Funded by Tax Exempt Financing) In addition to the rights 
set forth above (paragraphs “a”, “b” and “c”), the County or Authorized User reserves the right to 
transfer any or all rights to Custom Materials on an exclusive or non-exclusive basis. Where such 
transfer (sale or licensing) is provided in the Bid Specifications, Contractor shall include a purchase 
price for such rights in its bid. Such price shall be offered as a deduction from Contractor’s overall Bid 
or Project Bid price, and shall be weighted as set forth in the bid evaluation criteria, if any. Such rights 
shall transfer to the successful Bidder/Contractor upon successful completion and acceptance by the 
County or Authorized User of all contract deliverables. Contractor will cooperate with the County or 
Authorized User to execute such other documents as may be appropriate to achieve the objectives of 
this paragraph. 
 
79. PROOF OF LICENSE The Contractor must provide to each Licensee who places a Product order 
either: a) the Product manufacturer’s certified License Confirmation Certificates in the name of each 
such Licensee; or b) a written confirmation from the Product manufacturer accepting Contractors 
Product invoice as proof of license. Bidder or Contractor shall submit a sample manufacturers 
certificate, or alternatively such written confirmation from the manufacturer, with the Bid or Contract. 
Such certificates must be in a form acceptable to the Licensee. 
 
80. PRODUCT VERSION Product orders shall be deemed to reference Manufacturers most recently 
released model or version of the Product at time of delivery, unless an earlier model or version is 
specifically requested in writing by the County or Authorized User and Contractor is willing to provide 
such version. 
 
81. MIGRATION TO CENTRALIZED CONTRACT The County or Authorized User may obtain 
additional Product authorized under this contract, (e.g., licensed capacity upgrades, new releases, 
documentation, maintenance, consulting or training) whether or not Product was initially obtained 
independently of this contract. The County or Authorized Users election to obtain additional Product 
shall not operate to diminish, alter or extinguish rights previously granted. 
 
82. NOTICE OF PRODUCT DISCONTINUANCE In the event that a Product manufacturer proposes to 
discontinue maintenance or support for Product, Contractor shall (1) notify the County and each 
Authorized User in writing of the intended discontinuance, and (2) continue to provide maintenance and 
support for the greater of: a) the best terms offered by Contractor to any other customer, or b) not less 
than eighteen (18) months from the date of notice, and (3) at The County or Authorized Users option, 
either a) provided that the County or Authorized User is under maintenance, provide the County or 
Authorized User with either a Product replacement with equivalent functionality at no additional charge, 
or b) provide County or Authorized User with the source code for Licensed Product at no additional 
charge to enable it to continue use and maintenance of the Product. 
 
83. REINSTATEMENT OF MAINTENANCE The County or Authorized User shall not be required to 
purchase maintenance for use of Product, and may discontinue maintenance at the end of any current 
maintenance term upon written notice to Contractor. In the event that The County or Authorized User 
discontinues maintenance of licensed Product, it may, at any time thereafter, reinstate maintenance for 
Product without any additional penalties or other charges, by paying Contractor at rates which would 
have been due under the contract for the period of time that such maintenance had lapsed, or for 
twelve months, whichever is less. 
 
84. NO HARDSTOP I PASSIVE LICENSE MONITORING Contractor hereby represents, warrants and 
covenants that the Product and all Upgrades do not and will not contain any computer code that would 
disable the Product or Upgrades or impair in any way its operation based on the elapsing of a period of 
time, exceeding an authorized number of copies, advancement to a particular date or other numeral, or 
other similar self-destruct mechanisms (sometimes referred to as “time bombs”, “time locks”, or “drop 
dead” devices) or that would permit Contractor to access the Product to cause such disablement or 
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impairment (sometimes referred to as a “trap door” device). Contractor agrees that in the event of a 
breach or alleged breach of this provision that The County or Authorized User shall not have an 
adequate remedy at law, including monetary damages, and that The County or Authorized User shall 
consequently be entitled to seek a temporary restraining order, injunction, or other form of equitable 
relief against the continuance of such breach, in addition to any and all remedies to which The County 
or Authorized User shall be entitled. 
 
85. ADDITIONAL WARRANTIES / GUARANTEES Where Contractor or Product manufacturer offers 
additional or more advantageous warranties than set forth herein, Contractor shall offer or pass through 
any additional or more advantageous warranties to The County or Authorized Users. In addition to the 
‘Warranties/Guarantees” set forth in Part I, Contractor makes the following warranties. 
 
 (a) Product Performance Warranty Contractor represents and warrants that the Products 

delivered pursuant to this contract conform to the manufacturers specifications, performance 
standards, and documentation and that the documentation fully describes the proper procedure 
for using the Products in an efficient manner. Contractor does not warrant that software is error-
free. 

 
 In the event that Contractor does not remedy a substantial breach of this warranty within 
the cure period, Licensee shall also have the right to terminate any payments due Contractor, 
with a refund of the any fees prospectively paid from the date of breach. 

 
 (b) Year 2000 Warranty For all procurements of Product, Contractor must furnish a 

warranty statement in accordance with the NYS Standard Year 2000 Warranty Compliance 
Statement set forth in Part I at the time of bid for agency specific contracts or product order for 
centralized contracts. 

 
 (c) Virus Warranty Contractor represents and warrants that Licensed Software contains no 

known viruses. Bidder is not responsible for viruses introduced at Licensees site. For purposes 
of this provision, “Virus” shall have the meaning set forth in Part II, “Definitions”. 

 
 A breach of any of the foregoing shall be deemed a material breach of the Contract or 
any License granted thereunder. The defaulting party shall be given written notice of a warranty 
breach under this section and shall have a thirty (30) day period to cure such breach. 

 
86. INDEMINIFICATION THE WARRANTIES SET FORTH IN THESE GENERAL SPECIFICATIONS 
(PARTS I and II) ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, 
INCLUDING BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTIBILITY AND 
FITNESS FOR A PARTICULAR PURPOSE. 
 
Contractor shall defend, indemnify and save harmless the County and Authorized Users from suits, 
actions, claims, damages and costs arising under or connected to Contractors actions, and except 
where express loss liabilities set forth elsewhere in the Contract provide for a higher loss limitation 
liability than as set forth in this paragraph, or where such express provisions impose Contractor liability 
on “without limitation”, the total liability of Contractor for such claim(s), regardless of the nature and 
basis for the claim, shall not exceed two (2) times the fees paid for the applicable Product. For any suit, 
action, claim, damages or costs arising under or are connected to personal injury or property damage, 
or breach of the title, patent and copyright warranties, Contractor shall be fully liable without limitation. 
 
The County or Authorized User may retain such moneys from the amount due Contractor as may be 
necessary to satisfy any claim for damages, costs and the like asserted by or against the County or 
Authorized User, provided however, that Contractor shall not indemnify each such entity to the extent 
that any claim, loss or damages arising hereunder is caused by the negligence act or failure to act of 
said entity. 
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87. SOURCE CODE ESCROW FOR LICENSED PRODUCTS If source code or source code escrow is 
offered by either Contractor or Product manufacturer/developer to any other commercial customers, 
Contractor either: i) will provide Licensee with the Source Code for the Product; or ii) place the Source 
Code in a third party escrow arrangement with a designated escrow agent who shall be named and 
identified to the County, and who shall be directed to release the deposited Source Code in accordance 
with a standard escrow agreement acceptable to the County, or iii) will certify to the County that the 
Product manufacturer/developer has named the County, and the Licensee, as a named beneficiary of 
an established escrow arrangement with its designated escrow agent who shall be named and 
identified to the County and Licensee, and who shall be directed to release the deposited Source Code 
in accordance with the terms of escrow. Source Code, as well as any corrections or enhancements to 
such source code, shall be updated for each new release of the Product in the same manner as 
provided above. Contractor shall identify the escrow agent upon commencement of the contract term 
and shall certify annually that the escrow remains in effect in compliance with the terms of this 
paragraph. 
 

The County may release the Source Code to Licensees under this Contract who have licensed 
Product or obtained services, who may use such copy of the Source Code to maintain the Product. 
 



 
ESSEX COUNTY PURCHASING 

7551 COURT STREET – PO BOX 217 
ELIZABETHTOWN, NY 12932 

 
NON-BIDDER RESPONSE 

 
Bid/RFP Name:          

 
The Essex County Purchasing Department is interested in the reasons why bidders fail to submit bids.  
Please indicate your reason(s) by checking all appropriate item(s) below and returning this form to the 
above address. 
 
  Could not meet specifications or Scope of Services. 
   
  Items or materials requested not manufactured by us or not available to our company. 
   
  Insurance Requirements are too restricting. 
   
  Bond requirements are too restricting. 
   
  Specifications or Scope of Services not clearly understood or applicable (too vague, too rigid, etc.) 
   
  Project not suited to firm, 
   
  Quantities too small. 
   
  Insufficient time allowed for preparation of bid. 
   
  Other reasons; please state and define: 
 
               
 
               
 
               
 
               
 
 
Vendor Name:               
 
Contact Person:               
 
Vendor Address:               
 
Vendor Telephone:               
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1  Name (as shown on your income tax return). Name is required on this line; do not leave this line blank. 

2  Business name/disregarded entity name, if different from above 

3  Check appropriate box for federal tax classification; check only one of the following seven boxes: 
Individual/sole proprietor or  C Corporation  S Corporation  Partnership Trust/estate 
single-member LLC 
Limited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=partnership) ▶ 

Note. For a single-member LLC that is disregarded, do not check LLC; check the appropriate box in the line above for 
the tax classification of the single-member owner. 
Other (see instructions) ▶ 

4  Exemptions (codes apply only to 
certain entities, not individuals; see 
instructions on page 3): 
Exempt payee code (if any) 

Exemption from FATCA reporting 
code (if any) 
(Applies to accounts maintained outside the U.S.) 

5  Address (number, street, and apt. or suite no.) Requester’s name and address (optional) 

6  City, state, and ZIP code 

7  List account number(s) here (optional) 

Part I Taxpayer Identification Number (TIN) 
 Social security number 

    
– 

   
– 

    

 
 Employer identification number  

   
–        

Part II Certification 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Enter your TIN in the appropriate box. The TIN provided must match the name given on line 1 to avoid 
backup withholding. For individuals, this is generally your social security number (SSN). However, for a 
resident alien, sole proprietor, or disregarded entity, see the Part I instructions on page 3. For other 
entities, it is your employer identification number (EIN). If you do not have a number, see How to get a 
TIN on page 3. or 
Note. If the account is in more than one name, see the instructions for line 1 and the chart on page 4 for 
guidelines on whose number to enter. 

 
 
 

Under penalties of perjury, I certify that: 
1.  The number shown on this form is my correct taxpayer identification number (or I am waiting for a number to be issued to me); and 

 

2.  I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue 
Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified me that I am 
no longer subject to backup withholding; and 

 
3.  I am a U.S. citizen or other U.S. person (defined below); and 
4. The FATCA code(s) entered on this form (if any) indicating that I am exempt from FATCA reporting is correct. 
Certification instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding 
because you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage 
interest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and 
generally, payments other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the 
instructions on page 3. 
Sign 
Here 

 
Signature of 
U.S. person ▶ Date ▶ 

 
General Instructions 
Section references are to the Internal Revenue Code unless otherwise noted. 
Future developments. Information about developments affecting Form W-9 (such 
as legislation enacted after we release it) is at www.irs.gov/fw9. 

Purpose of Form 
An individual or entity (Form W-9 requester) who is required to file an information 
return with the IRS must obtain your correct taxpayer identification number (TIN) 
which may be your social security number (SSN), individual taxpayer identification 
number (ITIN), adoption taxpayer identification number (ATIN), or employer 
identification number (EIN), to report on an information return the amount paid to 
you, or other amount reportable on an information return. Examples of information 
returns include, but are not limited to, the following: 
• Form 1099-INT (interest earned or paid) 
• Form 1099-DIV (dividends, including those from stocks or mutual funds) 
• Form 1099-MISC (various types of income, prizes, awards, or gross proceeds) 
• Form 1099-B (stock or mutual fund sales and certain other transactions by 
brokers) 
• Form 1099-S (proceeds from real estate transactions) 
• Form 1099-K (merchant card and third party network transactions) 

 
• Form 1098 (home mortgage interest), 1098-E (student loan interest), 1098-T 
(tuition) 
• Form 1099-C (canceled debt) 
• Form 1099-A (acquisition or abandonment of secured property) 

Use Form W-9 only if you are a U.S. person (including a resident alien), to 
provide your correct TIN. 

If you do not return Form W-9 to the requester with a TIN, you might be subject 
to backup withholding. See What is backup withholding? on page 2. 

By signing the filled-out form, you: 
1. Certify that the TIN you are giving is correct (or you are waiting for a number 

to be issued), 
2. Certify that you are not subject to backup withholding, or 
3. Claim exemption from backup withholding if you are a U.S. exempt payee. If 

applicable, you are also certifying that as a U.S. person, your allocable share of 
any partnership income from a U.S. trade or business is not subject to the 
withholding tax on foreign partners' share of effectively connected income, and 

4. Certify that FATCA code(s) entered on this form (if any) indicating that you are 
exempt from the FATCA reporting, is correct. See What is FATCA reporting? on 
page 2 for further information. 
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Note. If you are a U.S. person and a requester gives you a form other than Form 
W-9 to request your TIN, you must use the requester’s form if it is substantially 
similar to this Form W-9. 
Definition of a U.S. person. For federal tax purposes, you are considered a U.S. 
person if you are: 
• An individual who is a U.S. citizen or U.S. resident alien; 
• A partnership, corporation, company, or association created or organized in the 
United States or under the laws of the United States; 
• An estate (other than a foreign estate); or 
• A domestic trust (as defined in Regulations section 301.7701-7). 
Special rules for partnerships. Partnerships that conduct a trade or business in 
the United States are generally required to pay a withholding tax under section 
1446 on any foreign partners’ share of effectively connected taxable income from 
such business. Further, in certain cases where a Form W-9 has not been received, 
the rules under section 1446 require a partnership to presume that a partner is a 
foreign person, and pay the section 1446 withholding tax. Therefore, if you are a 
U.S. person that is a partner in a partnership conducting a trade or business in the 
United States, provide Form W-9 to the partnership to establish your U.S. status 
and avoid section 1446 withholding on your share of partnership income. 

In the cases below, the following person must give Form W-9 to the partnership 
for purposes of establishing its U.S. status and avoiding withholding on its 
allocable share of net income from the partnership conducting a trade or business 
in the United States: 
• In the case of a disregarded entity with a U.S. owner, the U.S. owner of the 
disregarded entity and not the entity; 
• In the case of a grantor trust with a U.S. grantor or other U.S. owner, generally, 
the U.S. grantor or other U.S. owner of the grantor trust and not the trust; and 
• In the case of a U.S. trust (other than a grantor trust), the U.S. trust (other than a 
grantor trust) and not the beneficiaries of the trust. 
Foreign person. If you are a foreign person or the U.S. branch of a foreign bank 
that has elected to be treated as a U.S. person, do not use Form W-9. Instead, use 
the appropriate Form W-8 or Form 8233 (see Publication 515, Withholding of Tax 
on Nonresident Aliens and Foreign Entities). 
Nonresident alien who becomes a resident alien. Generally, only a nonresident 
alien individual may use the terms of a tax treaty to reduce or eliminate U.S. tax on 
certain types of income. However, most tax treaties contain a provision known as 
a “saving clause.” Exceptions specified in the saving clause may permit an 
exemption from tax to continue for certain types of income even after the payee 
has otherwise become a U.S. resident alien for tax purposes. 

If you are a U.S. resident alien who is relying on an exception contained in the 
saving clause of a tax treaty to claim an exemption from U.S. tax on certain types 
of income, you must attach a statement to Form W-9 that specifies the following 
five items: 

1. The treaty country. Generally, this must be the same treaty under which you 
claimed exemption from tax as a nonresident alien. 

2. The treaty article addressing the income. 
3. The article number (or location) in the tax treaty that contains the saving 

clause and its exceptions. 
4. The type and amount of income that qualifies for the exemption from tax. 
5. Sufficient facts to justify the exemption from tax under the terms of the treaty 

article. 
Example. Article 20 of the U.S.-China income tax treaty allows an exemption 

from tax for scholarship income received by a Chinese student temporarily present 
in the United States. Under U.S. law, this student will become a resident alien for 
tax purposes if his or her stay in the United States exceeds 5 calendar years. 
However, paragraph 2 of the first Protocol to the U.S.-China treaty (dated April 30, 
1984) allows the provisions of Article 20 to continue to apply even after the 
Chinese student becomes a resident alien of the United States. A Chinese student 
who qualifies for this exception (under paragraph 2 of the first protocol) and is 
relying on this exception to claim an exemption from tax on his or her scholarship 
or fellowship income would attach to Form W-9 a statement that includes the 
information described above to support that exemption. 

If you are a nonresident alien or a foreign entity, give the requester the 
appropriate completed Form W-8 or Form 8233. 

Backup Withholding 
What is backup withholding? Persons making certain payments to you must 
under certain conditions withhold and pay to the IRS 28% of such payments. This 
is called “backup withholding.”  Payments that may be subject to backup 
withholding include interest, tax-exempt interest, dividends, broker and barter 
exchange transactions, rents, royalties, nonemployee pay, payments made in 
settlement of payment card and third party network transactions, and certain 
payments from fishing boat operators. Real estate transactions are not subject to 
backup withholding. 

You will not be subject to backup withholding on payments you receive if you 
give the requester your correct TIN, make the proper certifications, and report all 
your taxable interest and dividends on your tax return. 
Payments you receive will be subject to backup withholding if: 

1. You do not furnish your TIN to the requester, 
2. You do not certify your TIN when required (see the Part II instructions on page 

3 for details), 

 
3. The IRS tells the requester that you furnished an incorrect TIN, 
4. The IRS tells you that you are subject to backup withholding because you did 

not report all your interest and dividends on your tax return (for reportable interest 
and dividends only), or 

5. You do not certify to the requester that you are not subject to backup 
withholding under 4 above (for reportable interest and dividend accounts opened 
after 1983 only). 

Certain payees and payments are exempt from backup withholding. See Exempt 
payee code on page 3 and the separate Instructions for the Requester of Form 
W-9 for more information. 

Also see Special rules for partnerships above. 
 

What is FATCA reporting? 
The Foreign Account Tax Compliance Act (FATCA) requires a participating foreign 
financial institution to report all United States account holders that are specified 
United States persons. Certain payees are exempt from FATCA reporting. See 
Exemption from FATCA reporting code on page 3 and the Instructions for the 
Requester of Form W-9 for more information. 

Updating Your Information 
You must provide updated information to any person to whom you claimed to be 
an exempt payee if you are no longer an exempt payee and anticipate receiving 
reportable payments in the future from this person. For example, you may need to 
provide updated information if you are a C corporation that elects to be an S 
corporation, or if you no longer are tax exempt. In addition, you must furnish a new 
Form W-9 if the name or TIN changes for the account; for example, if the grantor 
of a grantor trust dies. 
 

Penalties 
Failure to furnish TIN. If you fail to furnish your correct TIN to a requester, you are 
subject to a penalty of $50 for each such failure unless your failure is due to 
reasonable cause and not to willful neglect. 
Civil penalty for false information with respect to withholding. If you make a 
false statement with no reasonable basis that results in no backup withholding, 
you are subject to a $500 penalty. 
Criminal penalty for falsifying information. Willfully falsifying certifications or 
affirmations may subject you to criminal penalties including fines and/or 
imprisonment. 
Misuse of TINs. If the requester discloses or uses TINs in violation of federal law, 
the requester may be subject to civil and criminal penalties. 
 

Specific Instructions 
Line 1 
You must enter one of the following on this line; do not leave this line blank. The 
name should match the name on your tax return. 

If this Form W-9 is for a joint account, list first, and then circle, the name of the 
person or entity whose number you entered in Part I of Form W-9. 

a. Individual. Generally, enter the name shown on your tax return. If you have 
changed your last name without informing the Social Security Administration (SSA) 
of the name change, enter your first name, the last name as shown on your social 
security card, and your new last name. 
Note. ITIN applicant: Enter your individual name as it was entered on your Form 
W-7 application, line 1a. This should also be the same as the name you entered on 
the Form 1040/1040A/1040EZ you filed with your application. 

b.  Sole proprietor or single-member LLC. Enter your individual name as 
shown on your 1040/1040A/1040EZ on line 1. You may enter your business, trade, 
or “doing business as” (DBA) name on line 2. 

c.  Partnership, LLC that is not a single-member LLC, C Corporation, or S 
Corporation. Enter the entity's name as shown on the entity's tax return on line 1 
and any business, trade, or DBA name on line 2. 

d.  Other entities. Enter your name as shown on required U.S. federal tax 
documents on line 1. This name should match the name shown on the charter or 
other legal document creating the entity. You may enter any business, trade, or 
DBA name on line 2. 

e. Disregarded entity. For U.S. federal tax purposes, an entity that is 
disregarded as an entity separate from its owner is treated as a “disregarded 
entity.”  See Regulations section 301.7701-2(c)(2)(iii). Enter the owner's name on 
line 1. The name of the entity entered on line 1 should never be a disregarded 
entity. The name on line 1 should be the name shown on the income tax return on 
which the income should be reported. For example, if a foreign LLC that is treated 
as a disregarded entity for U.S. federal tax purposes has a single owner that is a 
U.S. person, the U.S. owner's name is required to be provided on line 1. If the 
direct owner of the entity is also a disregarded entity, enter the first owner that is 
not disregarded for federal tax purposes. Enter the disregarded entity's name on 
line 2, “Business name/disregarded entity name.” If the owner of the disregarded 
entity is a foreign person, the owner must complete an appropriate Form W-8 
instead of a Form W-9.  This is the case even if the foreign person has a U.S. TIN. 
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Line 2 
If you have a business name, trade name, DBA name, or disregarded entity name, 
you may enter it on line 2. 

Line 3 
Check the appropriate box in line 3 for the U.S. federal tax classification of the 
person whose name is entered on line 1. Check only one box in line 3. 
Limited Liability Company (LLC). If the name on line 1 is an LLC treated as a 
partnership for U.S. federal tax purposes, check the “Limited Liability Company” 
box and enter “P” in the space provided. If the LLC has filed Form 8832 or 2553 to 
be taxed as a corporation, check the “Limited Liability Company” box and in the 
space provided enter “C” for C corporation or “S” for S corporation. If it is a 
single-member LLC that is a disregarded entity, do not check the “Limited Liability 
Company” box; instead check the first box in line 3 “Individual/sole proprietor or 
single-member LLC.” 

Line 4, Exemptions 
If you are exempt from backup withholding and/or FATCA reporting, enter in the 
appropriate space in line 4 any code(s) that may apply to you. 
Exempt payee code. 
• Generally, individuals (including sole proprietors) are not exempt from backup 
withholding. 
• Except as provided below, corporations are exempt from backup withholding 
for certain payments, including interest and dividends. 
• Corporations are not exempt from backup withholding for payments made in 
settlement of payment card or third party network transactions. 
• Corporations are not exempt from backup withholding with respect to attorneys' 
fees or gross proceeds paid to attorneys, and corporations that provide medical or 
health care services are not exempt with respect to payments reportable on Form 
1099-MISC. 

The following codes identify payees that are exempt from backup withholding. 
Enter the appropriate code in the space in line 4. 

1—An organization exempt from tax under section 501(a), any IRA, or a 
custodial account under section 403(b)(7) if the account satisfies the requirements 
of section 401(f)(2) 

2—The United States or any of its agencies or instrumentalities 
3—A state, the District of Columbia, a U.S. commonwealth or possession, or 

any of their political subdivisions or instrumentalities 
4—A foreign government or any of its political subdivisions, agencies, or 

instrumentalities 
5—A corporation 
6—A dealer in securities or commodities required to register in the United 

States, the District of Columbia, or a U.S. commonwealth or possession 
7—A futures commission merchant registered with the Commodity Futures 

Trading Commission 
8—A real estate investment trust 
9—An entity registered at all times during the tax year under the Investment 

Company Act of 1940 
10—A common trust fund operated by a bank under section 584(a) 
11—A financial institution 
12—A middleman known in the investment community as a nominee or 

custodian 
13—A trust exempt from tax under section 664 or described in section 4947 
The following chart shows types of payments that may be exempt from backup 

withholding. The chart applies to the exempt payees listed above, 1 through 13. 
 

IF the payment is for . . . THEN the payment is exempt for . . . 

Interest and dividend payments All exempt payees except 
for 7 

Broker transactions Exempt payees 1 through 4 and 6 
through 11 and all C corporations. S 
corporations must not enter an exempt 
payee code because they are exempt 
only for sales of noncovered securities 
acquired prior to 2012. 

Barter exchange transactions and 
patronage dividends 

Exempt payees 1 through 4 

Payments over $600 required to be 
reported and direct sales over $5,0001

 

Generally, exempt payees 
1 through 52

 

Payments made in settlement of 
payment card or third party network 
transactions 

Exempt payees 1 through 4 

1 See Form 1099-MISC, Miscellaneous Income, and its instructions. 

 
2 However, the following payments made to a corporation and reportable on Form 

1099-MISC are not exempt from backup withholding: medical and health care 
payments, attorneys' fees, gross proceeds paid to an attorney reportable under 
section 6045(f), and payments for services paid by a federal executive agency. 

Exemption from FATCA reporting code. The following codes identify payees 
that are exempt from reporting under FATCA. These codes apply to persons 
submitting this form for accounts maintained outside of the United States by 
certain foreign financial institutions. Therefore, if you are only submitting this form 
for an account you hold in the United States, you may leave this field blank. 
Consult with the person requesting this form if you are uncertain if the financial 
institution is subject to these requirements. A requester may indicate that a code is 
not required by providing you with a Form W-9 with “Not Applicable” (or any 
similar indication) written or printed on the line for a FATCA exemption code. 

A—An organization exempt from tax under section 501(a) or any individual 
retirement plan as defined in section 7701(a)(37) 

B—The United States or any of its agencies or instrumentalities 

C—A state, the District of Columbia, a U.S. commonwealth or possession, or 
any of their political subdivisions or instrumentalities 

D—A corporation the stock of which is regularly traded on one or more 
established securities markets, as described in Regulations section 
1.1472-1(c)(1)(i) 

E—A corporation that is a member of the same expanded affiliated group as a 
corporation described in Regulations section 1.1472-1(c)(1)(i) 

F—A dealer in securities, commodities, or derivative financial instruments 
(including notional principal contracts, futures, forwards, and options) that is 
registered as such under the laws of the United States or any state 

G—A real estate investment trust 
H—A regulated investment company as defined in section 851 or an entity 

registered at all times during the tax year under the Investment Company Act of 
1940 

I—A common trust fund as defined in section 584(a) 
J—A bank as defined in section 581 
K—A broker 
L—A trust exempt from tax under section 664 or described in section 4947(a)(1) 
M—A tax exempt trust under a section 403(b) plan or section 457(g) plan 

Note. You may wish to consult with the financial institution requesting this form to 
determine whether the FATCA code and/or exempt payee code should be 
completed. 

Line 5 
Enter your address (number, street, and apartment or suite number). This is where 
the requester of this Form W-9 will mail your information returns. 

Line 6 
Enter your city, state, and ZIP code. 
 

Part I. Taxpayer Identification Number (TIN) 
Enter your TIN in the appropriate box. If you are a resident alien and you do not 
have and are not eligible to get an SSN, your TIN is your IRS individual taxpayer 
identification number (ITIN). Enter it in the social security number box. If you do not 
have an ITIN, see How to get a TIN below. 

If you are a sole proprietor and you have an EIN, you may enter either your SSN 
or EIN. However, the IRS prefers that you use your SSN. 

If you are a single-member LLC that is disregarded as an entity separate from its 
owner (see Limited Liability Company (LLC) on this page), enter the owner’s SSN 
(or EIN, if the owner has one). Do not enter the disregarded entity’s EIN. If the LLC 
is classified as a corporation or partnership, enter the entity’s EIN. 
Note. See the chart on page 4 for further clarification of name and TIN 
combinations. 
How to get a TIN. If you do not have a TIN, apply for one immediately. To apply for 
an SSN, get Form SS-5, Application for a Social Security Card, from your local SSA 
office or get this form online at www.ssa.gov. You may also get this form by calling 
1-800-772-1213. Use Form W-7, Application for IRS Individual Taxpayer 
Identification Number, to apply for an ITIN, or Form SS-4, Application for Employer 
Identification Number, to apply for an EIN. You can apply for an EIN online by 
accessing the IRS website at www.irs.gov/businesses and clicking on Employer 
Identification Number (EIN) under Starting a Business. You can get Forms W-7 and 
SS-4 from the IRS by visiting IRS.gov or by calling 1-800-TAX-FORM 
(1-800-829-3676). 

If you are asked to complete Form W-9 but do not have a TIN, apply for a TIN 
and write “Applied For” in the space for the TIN, sign and date the form, and give it 
to the requester. For interest and dividend payments, and certain payments made 
with respect to readily tradable instruments, generally you will have 60 days to get 
a TIN and give it to the requester before you are subject to backup withholding on 
payments. The 60-day rule does not apply to other types of payments. You will be 
subject to backup withholding on all such payments until you provide your TIN to 
the requester. 
Note. Entering “Applied For” means that you have already applied for a TIN or that 
you intend to apply for one soon. 
Caution: A disregarded U.S. entity that has a foreign owner must use the 
appropriate Form W-8. 

http://www.ssa.gov/
http://www.irs.gov/businesses
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For this type of account: Give name and SSN of: 

1. Individual 
2. Two or more individuals (joint 

account) 
 

3. Custodian account of a minor 
(Uniform Gift to Minors Act) 

4. a. The usual revocable savings 
trust (grantor is also trustee) 
b. So-called trust account that is 
not a legal or valid trust under 
state law 

5. Sole proprietorship or disregarded 
entity owned by an individual 

6. Grantor trust filing under Optional 
Form 1099 Filing Method 1 (see 
Regulations section 1.671-4(b)(2)(i) 
(A)) 

The individual 
The actual owner of the account or, 
if combined funds, the first 

1 
individual on the account 

The minor2
 

 
1 

The grantor-trustee 
 

The actual owner1
 

 

 
The owner3

 

 
The grantor* 

For this type of account: Give name and EIN of: 
7. Disregarded entity not owned by an 

individual 
8. A valid trust, estate, or pension trust 
9. Corporation or LLC electing 

corporate status on Form 8832 or 
Form 2553 

10. Association, club, religious, 
charitable, educational, or other tax- 
exempt organization 

11. Partnership or multi-member LLC 
12. A broker or registered nominee 

13. Account with the Department of 
Agriculture in the name of a public 
entity (such as a state or local 
government, school district, or 
prison) that receives agricultural 
program payments 

14. Grantor trust filing under the Form 
1041 Filing Method or the Optional 
Form 1099 Filing Method 2 (see 
Regulations section 1.671-4(b)(2)(i) 
(B)) 

The owner 
 

Legal entity4
 

The corporation 
 
 

The organization 
 
 

The partnership 
The broker or nominee 

The public entity 
 
 
 
 

The trust 

 

 

Part II. Certification 
To establish to the withholding agent that you are a U.S. person, or resident alien, 
sign Form W-9. You may be requested to sign by the withholding agent even if 
items 1, 4, or 5 below indicate otherwise. 

For a joint account, only the person whose TIN is shown in Part I should sign 
(when required). In the case of a disregarded entity, the person identified on line 1 
must sign. Exempt payees, see Exempt payee code earlier. 
Signature requirements. Complete the certification as indicated in items 1 
through 5 below. 

1. Interest, dividend, and barter exchange accounts opened before 1984 
and broker accounts considered active during 1983. You must give your 
correct TIN, but you do not have to sign the certification. 

2. Interest, dividend, broker, and barter exchange accounts opened after 
1983 and broker accounts considered inactive during 1983. You must sign the 
certification or backup withholding will apply. If you are subject to backup 
withholding and you are merely providing your correct TIN to the requester, you 
must cross out item 2 in the certification before signing the form. 

3. Real estate transactions. You must sign the certification. You may cross out 
item 2 of the certification. 

4. Other payments. You must give your correct TIN, but you do not have to sign 
the certification unless you have been notified that you have previously given an 
incorrect TIN. “Other payments” include payments made in the course of the 
requester’s trade or business for rents, royalties, goods (other than bills for 
merchandise), medical and health care services (including payments to 
corporations), payments to a nonemployee for services, payments made in 
settlement of payment card and third party network transactions, payments to 
certain fishing boat crew members and fishermen, and gross proceeds paid to 
attorneys (including payments to corporations). 

5. Mortgage interest paid by you, acquisition or abandonment of secured 
property, cancellation of debt, qualified tuition program payments (under 
section 529), IRA, Coverdell ESA, Archer MSA or HSA contributions or 
distributions, and pension distributions. You must give your correct TIN, but you 
do not have to sign the certification. 

What Name and Number To Give the Requester 

 
3 

You must show your individual name and you may also enter your business or DBA name on 
the “Business name/disregarded entity” name line. You may use either your SSN or EIN (if you 
have one), but the IRS encourages you to use your SSN. 

4 
List first and circle the name of the trust, estate, or pension trust. (Do not furnish the TIN of the 
personal representative or trustee unless the legal entity itself is not designated in the account 
title.) Also see Special rules for partnerships on page 2. 

*Note. Grantor also must provide a Form W-9 to trustee of trust. 
Note. If no name is circled when more than one name is listed, the number will be 
considered to be that of the first name listed. 

Secure Your Tax Records from Identity Theft 
Identity theft occurs when someone uses your personal information such as your 
name, SSN, or other identifying information, without your permission, to commit 
fraud or other crimes. An identity thief may use your SSN to get a job or may file a 
tax return using your SSN to receive a refund. 

To reduce your risk: 
• Protect your SSN, 
• Ensure your employer is protecting your SSN, and 
• Be careful when choosing a tax preparer. 

If your tax records are affected by identity theft and you receive a notice from 
the IRS, respond right away to the name and phone number printed on the IRS 
notice or letter. 

If your tax records are not currently affected by identity theft but you think you 
are at risk due to a lost or stolen purse or wallet, questionable credit card activity 
or credit report, contact the IRS Identity Theft Hotline at 1-800-908-4490 or submit 
Form 14039. 

For more information, see Publication 4535, Identity Theft Prevention and Victim 
Assistance. 

Victims of identity theft who are experiencing economic harm or a system 
problem, or are seeking help in resolving tax problems that have not been resolved 
through normal channels, may be eligible for Taxpayer Advocate Service (TAS) 
assistance. You can reach TAS by calling the TAS toll-free case intake line at 
1-877-777-4778 or TTY/TDD 1-800-829-4059. 
Protect yourself from suspicious emails or phishing schemes. Phishing is the 
creation and use of email and websites designed to mimic legitimate business 
emails and websites. The most common act is sending an email to a user falsely 
claiming to be an established legitimate enterprise in an attempt to scam the user 
into surrendering private information that will be used for identity theft. 

The IRS does not initiate contacts with taxpayers via emails. Also, the IRS does 
not request personal detailed information through email or ask taxpayers for the 
PIN numbers, passwords, or similar secret access information for their credit card, 
bank, or other financial accounts. 

If you receive an unsolicited email claiming to be from the IRS, forward this 
message to phishing@irs.gov. You may also report misuse of the IRS name, logo, 
or other IRS property to the Treasury Inspector General for Tax Administration 
(TIGTA) at 1-800-366-4484. You can forward suspicious emails to the Federal 
Trade Commission at: spam@uce.gov or contact them at www.ftc.gov/idtheft or 
1-877-IDTHEFT (1-877-438-4338). 

Visit IRS.gov to learn more about identity theft and how to reduce your risk. 
 
Privacy Act Notice 
Section 6109 of the Internal Revenue Code requires you to provide your correct TIN 
to persons (including federal agencies) who are required to file information returns 
with the IRS to report interest, dividends, or certain other income paid to you; 
mortgage interest you paid; the acquisition or abandonment of secured property; 
the cancellation of debt; or contributions you made to an IRA, Archer MSA, or HSA. 
The person collecting this form uses the information on the form to file information 
returns with the IRS, reporting the above information. Routine uses of this 
information include giving it to the Department of Justice for civil and criminal 
litigation and to cities, states, the District of Columbia, and U.S. commonwealths 
and possessions for use in administering their laws. The information also may be 
disclosed to other countries under a treaty, to federal and state agencies to enforce 
civil and criminal laws, or to federal law enforcement and intelligence agencies to 
combat terrorism. You must provide your TIN whether or not you are required to file 
a tax return. Under section 3406, payers must generally withhold a percentage of 
taxable interest, dividend, and certain other payments to a payee who does not 
give a TIN to the payer. Certain penalties may also apply for providing false or 
fraudulent information. 

 
 
 
 
 
 
 
 
 

1 
List first and circle the name of the person whose number you furnish. If only one person on a 
joint account has an SSN, that person’s number must be furnished. 

2 
Circle the minor’s name and furnish the minor’s SSN. 

mailto:phishing@irs.gov
mailto:spam@uce.gov
http://www.ftc.gov/idtheft


 CERTIFICATION OF COMPLIANCE WITH THE IRAN DIVESTMENT ACT 
 
As a result of the Iran Divestment Act of 2012 (the “Act”), Chapter 1 of the 2012 Laws of New 
York, a new provision has been added to State Finance Law (SFL) § 165-a and New York General 
Municipal Law § 103-g, both effective April 12, 2012.  Under the Act, the Commissioner of the 
Office of General Services (OGS) will be developing a list of “persons” who are engaged in 
“investment activities in Iran” (both are defined terms in the law) (the “Prohibited Entities List”).  
Pursuant to SFL § 165-a(3)(b), the initial list is expected to be issued no later than 120 days after 
the Act’s effective date at which time it will be posted on the OGS website. 
 
By submitting a bid in response to this solicitation or by assuming the responsibility of a Contract 
awarded hereunder, each Bidder/Contractor, any person signing on behalf of any Bidder/Contractor 
and any assignee or subcontractor and, in the case of a joint bid, each party thereto, certifies, 
under penalty of perjury, that once the Prohibited Entities List is posted on the OGS website, that to 
the best of its knowledge and belief, that each Bidder/Contractor and any subcontractor or assignee 
is not identified on the Prohibited Entities List created pursuant to SFL § 165-a(3)(b). 
 
Additionally, Bidder/Contractor is advised that once the Prohibited Entities List is posted on the OGS 
Website, any Bidder/Contractor seeking to renew or extend a Contract or assume the responsibility 
of a Contract awarded in response to this solicitation must certify at the time the Contract is 
renewed, extended or assigned that it is not included on the Prohibited Entities List. 
 
During the term of the Contract, should the County receive information that a Bidder/Contractor is 
in violation of the above-referenced certification, the County will offer the person or entity an 
opportunity to respond.  If the person or entity fails to demonstrate that he/she/it has ceased 
engagement in the investment which is in violation of the Act within 90 days after the 
determination of such violation, then the County shall take such action as may be appropriate 
including, but not limited to, imposing sanctions, seeking compliance, recovering damages or 
declaring the Bidder/Contractor in default. 
 
The County reserves the right to reject any bid or request for assignment for a Bidder/Contractor 
that appears on the Prohibited Entities List prior to the award of a contract and to pursue a 
responsibility review with respect to any Bidder/Contractor that is awarded a contract and 
subsequently appears on the Prohibited Entities List. 
 
 
I, ______________________________________, being duly sworn, deposes and says that he/she 

is the ______________________________ of the ________________________________________ 

Corporation and that neither the Bidder/Contractor nor any proposed subcontractor is identified on 

the Prohibited Entities List. 

 
         
                           SIGNED 
  
SWORN to before me this _______ 

day of __________________, 20__ 

 
_____________________________ 
              Notary Public 
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NON-COLLUSIVE 

 
BIDDING CERTIFICATION 

1.  By submission of this bid, the undersigned bidder and each person signing on behalf of such 
bidder certifies and in the case of a joint bid each party thereto certifies as to its own organization — 
UNDER PENALTY OF PERJURY, that to the best of the undersigned’s knowledge and belief: 
 

(a) The prices in this bid have been arrived at independently without collusion, consultation, 
communication, or agreement, for the purpose of restricting competition, as to any matter 
relating to such prices with any other bidder or with any competitor; 
 
(b) Unless otherwise required by law, the prices which have been quoted in this bid have 
not been knowingly disclosed by the bidder and will not knowingly be disclosed by the bidder 
prior to opening, directly or indirectly, to any other bidder or to any competitor; and 
 
(c) No attempt has been made or will be made by the bidder to induce any other person, 
partnership or corporation to submit or not to submit a bid for the purpose of restricting 
competition. 

 
2. The undersigned acknowledges and agrees that a bid shall not be considered for award nor 
shall any award be made where any of the above have not been complied with; provided however, that 
if in any case the bidder cannot make the foregoing certification, the bidder shall so state and shall 
furnish with the bid a signed statement which sets forth in detail the reasons therefor. Where one or 
more of the above has/have not been complied with, the bid shall not be considered for award nor shall 
any award be made unless the political subdivision, public department, agency or official thereof to 
which the bid is made, or his designee, determines that such disclosure was not made for the purpose 
of restricting competition. 
 
3. The undersigned also acknowledges and agrees that the fact that a bidder (a) has published 
price lists, rates, or tariffs covering items being procured, (b) has informed prospective customers of 
proposed or pending publication of new or revised price lists for such items, or (c) has sold the same 
items to other customers at the same prices being bid, does not constitute, without more, a disclosure 
within the meaning of paragraph 1 above. 
 
4. The undersigned further acknowledges and agrees that any bid hereafter made to any political 
subdivision of the state or any public department, agency or official thereof by a bidder which is a 
corporation or a limited liability company for work or services performed or to be performed or goods 
sold or to be sold, where competitive bidding is required by statute, rule, regulation, or local law, and 
where such bid contains the certification referred to in paragraph 1 of this certificate, shall be deemed 
to have been authorized by the board of directors of the bidder, and such authorization shall be 
deemed to include the signing and submission of the bid and the inclusion therein of the certificate as to 
non-collusion as the act and deed of the corporation or limited liability company. 
 
      Name of Bidder:        
          (print full legal name) 

 
Date Signed:               Signature:        
 
        Name of Person Signing Certificate:        
          (print full legal name of signer) 

 
Bidder is (check one):  □ an individual,  □ a limited liability partnership, □ a limited liability company, 

     □ other entity (specify): _________________________________  
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CONTRACTOR’S 
(If Corporation) 

ACKNOWLEDGEMENT 

STATE OF NEW YORK) SS: 
COUNTY OF ESSEX) 
 
On this ______ day of _______________ 20____, before me personally came ___________ 
______________________________________________ to me known, and known to me to be the 
_____________________ of the Corporation described in and which executed the within instrument, 
who being duly sworn did depose and say that he, the said ____________________ reside at 
_______________________________________ and that he is _________________________ of said 
corporation and knows the corporate seal of the said corporation; that the seal affixed to the within 
instrument is such corporate seal and that it was so affixed by order of the Board of Directors of said 
corporation, and that he signed his name thereto by like order. 
 
 
                

Notary Public 
 

CONTRACTOR’S 
(If Individual) 

ACKNOWLEDGEMENT 

STATE OF NEW YORK) SS: 
COUNTY OF ESSEX) 
 
On this ___________ day of _______________________ 20____, before me personally came 
___________________________________________________ to me known, and known to me to be 
the same person described in and who executed the within instrument and he duly acknowledged to 
me that he executed the same for the purpose herein mentioned and, if operating under and trade 
name, that the certificate required by the New York State Penal Law, Sections 440 and 440-b has been 
filed with the County Clerk of Essex County. 
 
 
                

Notary Public 
 

CONTRACTOR’S 
(If Co-Partnership) 

ACKNOWLEDGEMENT 

STATE OF NEW YORK) SS: 
COUNTY OF ESSEX) 
 
On this ___________ day of _______________________ 20____, before me personally came 
____________________________________ to me known, and known to me to be a member of the 
firm of and the person described in, and who executed the within instrument in behalf of said firm for 
the purposes herein mentioned and that the certificate required by the New York State Penal Law, 
Sections 440 and 440-b has been filed with the County Clerk of Essex County. 
 
 
                

Notary Public 
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