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REQUEST FOR PROPOSALS – ENGINEERING SERVICES 

NOTICE IS HEREBY GIVEN, that the Undersigned, on behalf of the Town of Moriah, 
will accept proposals until 2:00 P.M. on December 5th, 2018 for Municipal Civil 
Engineering Services for the Tarbell Hill Pump Station project.  

PLEASE TAKE FURTHER NOTICE that the Town affirmatively states that in regard to any 
contract entered into pursuant to this notice, without regard to race, color, sex, religion, age, national 
origin, disability, sexual preference or veteran status, disadvantaged and minority or women-owned 
business enterprises will be afforded equal opportunity to submit bids in response hereto. 

Disadvantaged and Minority/Women-Owned Business Enterprises (M/WBE) businesses and 
Section 3 businesses are strongly encouraged to participate in this New York State Department 
of Environmental Conservation (NYS DEC) funded project. The Town, the recipient of New 
York State funds, is an equal opportunity employer. For more information on the requirements 
associated with NYS DEC funds, please see their website for a complete list of documents & 
requirements relevant to this project and necessary for all consultants & contractors under this 
project:  

https://www.dec.ny.gov/docs/water_pdf/mgccontracttandc.pdf 

In addition to the proposal, Respondents shall submit executed non-collusion certificates signed by 
the proposer or one of its officers as required by the General Municipal Law Sec. 103d. The 
Respondents shall also submit an executed certificate of compliance with the Iran Divestment Act 
signed by the proposer or one of its officers as required by the General Municipal Law Sec. 103g. 

The Town reserves the right to except any and all proposal(s), reject any and all proposals not 
considered to be in the best interest of the Town, and to waive any technical or formal defect in the 
proposals which is considered by the Town to be merely irregular, immaterial, or unsubstantial. 

Please contact the Essex County Planning Office (518) 873-3426 or 
CommunityResources@co.essex.ny.us for additional information concerning the Proposals.  
Specifications may be obtained at the NYS Contract Reporter account:  

“Essex County Department of Community Development & Planning” 

RFP Title: “Town of Moriah Tarbell Hill Pump Station Engineering RFP 

All proposals submitted in response to this notice shall be marked "TARBELL HILL 
ENIGNEERING SERVICES PROPOSAL" clearly on email traffic and/or the outside of the 
envelope containing your electronic/digital response files.   

Published: November 9th, 2018 

Essex County Office of Community Resources 
Elizabethtown, New York 12932  
CommunityResources@co.essex.ny.us 
(518) 873-3426

https://www.dec.ny.gov/docs/water_pdf/mgccontracttandc.pdf
mailto:CommunityResources@co.essex.ny.us
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INTRODUCTION 

A. Overview
This Request for Proposals (“RFP”) is being issued by the TOWN OF MORIAH (“the Town”) for 
ENGINEERING SERVICES for a municipal project. The project will be funded by New York 
State Department of Environmental Conservation (NYS DEC), and all aspects must be compliant 
to their requirements, which are included herein as Appendix A.   

Companies with demonstrated experience in Municipal Civil Engineering Projects and public 
funding agency administration interested in making their services available to the Town are invited 
to respond to this RFP. “Respondents” means the companies or individuals that submit proposals 
in response to this RFP. It is understood that the selected Respondent acting as an individual, 
partnership, corporation or other legal entity, is licensed to provide such services in New York 
State. The Respondent shall be financially solvent and each of its members if a joint venture, its 
employees, agents or sub-consultants of any tier shall be competent to perform the services 
required under this RFP document.  

The Town is seeking to encourage participation by respondents who are DBE/MBE/WBE, Section 
3 and/or Veterans’ business enterprises. For the purposes of the project, the Town is requiring a 
documented DBE/MBE/WBE & Section 3 participation compliance & good faith effort per the 
Program requirements listed in Appendix A by providing evidence of direct solicitation to 
M/WBE’s after contract award, but before given Notice to Proceed. 

Nothing in this RFP shall be construed to create any legal obligation on the part of the Town or 
any respondents. The Town reserves the right, in its sole discretion, to amend, suspend, terminate, 
or reissue this RFP in whole or in part, at any stage. In no event shall the Town be liable to 
respondents for any cost or damages incurred in connection with the RFP process, including but 
not limited to, any and all costs of preparing a response to this RFP or any other costs incurred in 
reliance on this RFP. No respondent shall be entitled to repayment from the Town for any costs, 
expenses or fees related to this RFP. All supporting documentation submitted in response to this 
RFP will become the property of the Town. Respondents may also withdraw their interest in the 
RFP, in writing, at any point in time as more information becomes known. 

B. Time of Response
Respondents will have approximately four (4) weeks to provide a response to this RFP. The 
Town and resources from Essex County will review the proposals and respond within two (2) 
weeks of RFP closure, after Town Board Meetings are held 

1. RFP Posted: Thursday November 1st, 2018
2. Statements Due: Wednesday, December 5th, by 2:00 pm.
3. Town Board Proposal Review: December 6rd – 12th, 2018
4. Contract Awarded estimated: December 13th, 2018 (Regular Board Meeting) 

C. Contract Negotiations
After review and interviews are complete, the Town will approve the successful Proposal via Board 
Resolution and then provide a Notice of Award to the Respondent 
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D. Contract Execution
Once the contract Terms and Conditions have been approved, the final contract cannot be executed 
until the NYS EFC program requirements are completed and provided as part of the contract 
documents, such as the E E O ,  M/WBE Plans, other required forms and plans, etc. Once these 
have been provided the Town Board will execute the final contracts with the Respondent 

E. Term of Contract
Any contract awarded pursuant to this RFP solicitation shall be for a contract period of 
approximately (12) months and will expire upon completion of the projects’ administrative close 
out. Substantial completion of the construction of the project must be completed no later than 
12/01/19, and administrative closeout must be complete no later than 12/31/19.  

F. Funding Agency Requirements
Award recipients must follow the guidance provided in Appendix A. All Respondents must 
demonstrate capability to adhere to the following Funding Agencies’ requirements:   

• https://www.dec.ny.gov/docs/water_pdf/mgccontracttandc.pdf
• Davis Bacon Related Acts (DBRA) Compliance

• Disadvantaged Business Enterprises (DBE) & Minority Women Business Enterprise (MWBE)
Compliance

• Equal Employment Opportunity (EEO) Compliance

• Anti-Lobbying Policy

• Non-Collusive Bidding Certification (Appendix H)

• Vendor Responsibility Questionnaire (Appendix F)

Respondents are strongly encouraged to read these regulations prior to submitting their response to 
this RFP. Dates and schedules provided by the above funding agencies will be incorporated into 
project scope of work and schedule requirements.  

https://www.dec.ny.gov/docs/water_pdf/mgccontracttandc.pdf
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PROFESSIONAL SERVICE REQUIREMENTS 

A. Scope of Work
The Town seeks proposals from qualified respondents to provide civil engineering services for the 
Tarbell Hill Pump Station upgrades, a NYS DEC funded capital project.  

Recipients will provide a Cost Proposal according to the Tasks listed below and also in in the 
“Deliverables Table” in Appendix K; the majority of all Tasks are Lump Sum. For a detailed 
description of the services and deliverables in each Phase, see “Draft Form of Contract”, 
Appendix L, Exhibit A “Requested Services”.  

Overview of Respondent Tasks: 

• Assess existing pump station.

• At a minimum, plan engineering upgrades for the following: building structural elements,
emergency power supply (generator), all electrical systems, pumps, piping & controls,
operator alarms, safety rails and security fencing.

• Provide NYS DEC compliant designs for construction project Bidding.

• Provide the Town with Bidding Services.

• Provide the Town with Construction Phase Services.

• Comply by funding agency program requirements, such as compliance plans & reports.

B. Quality of Work
All work shall follow recognized professional practices and standards and meet the specifications 
required by local, state and federal approval of the project’s plans and specification prior to 
advertising the project for construction bidding.   

C. Records
The design professional is to maintain all books, documents, papers, account records and other 
evidence pertaining to this work and to make such materials available at their respective offices at 
all reasonable times during the agreement and for a period up to seven (7) years from the date of 
final payment under the agreement. Throughout the project, the respondent will be required to 
coordinate with the Town and the Essex County Planning Office via regular project meetings and 
other electronic project management software.  

All reports, documents, information, presentations, electronic drawings, and other 
materials prepared by the award recipient in connection with this Agreement are 
deliverables to be provided to the Town as a result of the project. Copies of all reports, 
designs, project documents, supporting information and any materials or equipment furnished to 
the award recipient by the Owner shall remain the property of the Owner and award recipient’s 
limited possession of the purpose of carrying out the Work, shall be returned to the Owner at the 
conclusion of the Agreement. Nothing written in this paragraph, however, will be interpreted 
to forbid the award recipient from retaining a single copy of the information for its files. 
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D. Additional Requirements
Professional services shall comply with all codes, standards, regulations, and workers' safety rules 
that are administered by federal agencies (EPA, OSHA, and DOT), state agencies (State OSHA, 
DNR, and DCH), and any other local regulations and standards (i.e. local ordinance and building 
codes) that may apply. Further requirements are identified in the accompanying Appendix of 
this RFP.  
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SUBMITTAL REQUIRMENTS 

A. Preliminary Requirements
1. *Certificate of Authority (Corporation) or Certificate of Existence (ex: Professional Limited

Liability Company or “PLLC”) issued by the NY Secretary of State 

2. *Evidence of Insurance: Commercial General Liability with limits not less than $2,000,000;
Workers Compensation and Employers Liability with limits not less than $500,000; and,
Automobile Liability with limits not less than $1,000,000 per occurrence.

3. *References: At least three (3) references of related projects, including date of project, contact
person and phone number, and a brief description of the project.

4. *Conflict of Interest Statement & Supporting Documentation: Respondent shall disclose any
professional or personal financial interests that may be a conflict of interest in representing the
Town.  In addition, all Respondents shall further disclose arrangement to derive additional
compensation from various investment and reinvestment products, including financial contracts.

5. *Non-Collusion Biding Affidavit: Provide completed, signed & notarized form back with
Response 

6. *Iran Divestment Act Compliance Form: Provide completed & signed form back with Response

*RFP RESPONSE WILL BE CONSIDERED INCOMPLETE AND NOT SCORED IF THESE ITEMS ARE
NOT PROVIDED IN COMPLETION

B. Letter of Interest
Submit a Cover Letter of Interest signed by a duly authorized officer or representative of the 
Respondent, not to exceed two pages in length. The Letter of Interest must also include the 
following information:  

• The principal place of business and the contact person, title, telephone/fax numbers and
email address.

• A brief summary of the qualifications of the Respondent and team.
• Description of organization (i.e. Professional Corporation, or Professional Limited

Liability Company).
• The names and business addresses of all Principals of the Respondent. For purposes of

this RFP “Principals” shall mean persons possessing an ownership interest in the
Respondent.

• If the Respondent is a partially owned or fully-owned subsidiary of another organization,
identify the parent organization and describe the nature and extent of the parent
organization’s approval rights, if any, over the activities of the Respondent.
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C. Main Proposal
The purpose of the proposal is to demonstrate the qualifications, competence and capacity of the 
Respondents in conformity with the requirements of this RFP. As such, the substance of 
proposals will carry more weight than their form or manner of presentation. The proposal should 
demonstrate the qualifications of the firm and of the particular staff to be assigned to this project.  
It should also specify an approach that will meet the request for proposals requirements.  

The proposal should address all the points outlined in the request for proposals.  The proposal 
should be prepared simply and economically, providing a straightforward, concise 
description of the proposer’s capabilities to satisfy the requirements of the request for 
proposals.  While additional data may be presented, the following items must be included; 
this represents the criteria against which the proposal will be evaluated. 

1. Qualifications Proposal: Provide a synopsis of the years of experience and detailed
qualifications in performing the range of municipal drinking water wells on various project types
in compliance with applicable standards, including team’s resumes. Respondents should provide
narrative examples of a minimum of three (3) projects in detail that are similar in nature to
projects described in the RFP (see “References”). References for similar projects and portfolio
vignettes will be reviewed to evaluate the level of experience.

2. Technical Proposal:
a. Project Management Plan: Discuss approach to the project in terms of understanding of

the established Scope and Deliverables execution, with regard to any constraints
identified in this RFP, to include funding requirements. Provide a plan for engaging the
Town’s project team and regulatory agencies required. Provide the number of full-time
and part-time employees, partnerships or subconsultants proposed and their value to the
project.

b. Schedule: Capacity to complete the scope of work within the defined period of
performance: December 2018 – December 2019. The successful Respondent will have a
detailed project schedule & work plan to illustrate the ability complete the work with
respect to constraints, either stated or assumed. The Schedule Proposal must include a
Gantt chart to illustrate your proposed schedule.

c. Funding Agency Experience: Respondents should state whether they are an
DBE/MBE/WBE or Section 3 business enterprise; if so, provide a copy of a current
DBE/MBE/WBE certification letter. Respondents may also cite previous project
experience in working with DBE firms, cite any existing partnerships with DBEs or cite
the planned DBE partnerships relevant to addressing requirements of this project & RFP.
If Respondents are planning to cite proposed DBE partnerships for this project (e.g., no
existing contract vehicle), please provide contact information for reference checks with
the appropriate point of contact for validation.

3. Cost Proposal:
a. Cost will not be the primary factor in the selection of firm.  The proposed price will be

graded based upon the following formula:
• Average Bid / Your Price = X (whereby X cannot exceed 100%)
• X *15 points = Points awarded based on cost
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b. This should include the lump sum/unit rates for different Tasks, per the table provided in
Appendix K, “Deliverables Table”. Respondents should include a description of the
costs and detail proposals for cost savings in their Proposal. Labor cost estimates will
include payments of prevailing wage rates as determined by the NYS Department of
Labor and Industries as applicable (such as Survey work for example).

SELECTION PROCESS 

The Selection Committee comprised of the Town and resources from Essex County staff will 
review qualifications in accordance with the evaluation criteria set forth herein. Proposals that are 
submitted timely and comply with the mandatory requirements of the RFP will be evaluated in 
accordance with the terms of the RFP. Any professional services contracts resulting from this RFP 
will not necessarily be awarded to the Respondent with the lowest price. Instead, professional 
services shall be awarded to vendor whose proposal received the most points in accordance with 
criteria set forth in RFP.  

EVALUATION CRITERIA AND SCORING 

In evaluating responses to this Request for Proposal, the Town will take into consideration the 
experience, capacity, and costs that are being proposed by the Respondent. The following 
Evaluation Criteria will be considered in reviewing submittals:  

The point system is to evaluate the experience and capacity of the Respondent. Maximum is 100 
Points:  

• Respondents will be awarded up to 10 Points for Completeness of Response.

• Respondents will be awarded up to 30 Points for Qualifications Proposal.
o Related Project Experience: 20 Points 
o Public Funding Experience:  10 Points

• Respondents will be awarded up to 30 Points for the Technical Proposal:
o Project Management Plan: 15 Points 
o Schedule: 15 Points 

• Respondents will be awarded up to 30 Points for Cost Proposal.
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QUESTIONS 

Questions regarding this RFP should be submitted in writing via email to Essex County 
Community Resources at (CommunityResources@co.essex.ny.us) between the hours of 0900 – 
1500 only. Any RFI responses will in turn be made available to all Respondents as they are 
received by means of direct emails. 

Site Visits regarding the well field should be submitted via phone call to Todd Hodgson, the 
County Environmental Engineer @ (518) 873-3734 between the hours of 0800 – 1400 only. 

SUBMITTAL DUE DATE 

Responses to this RFP are due by 2:00pm on December 5th, 2018. RFP responses must be 
submitted via electronic PDF sent to the following web address: 

https://app.smartsheet.com/b/form/69d0f9ba8f0c4db4ba4493d793633961 

The Town will select a Respondent on December 13th, 2018 at a regular Board Meeting. 

If you run into technical difficulties providing your response by the web link above, it is also 
acceptable to submit your RFP responses in writing via email, OR mail-in digital files (.PDF 
format) on flash-drive to the RFP point of contact: 

Essex County Office of Community Resources 
7533 Court Street – PO Box 217 
Elizabethtown, NY 12932 
CommunityResources@co.essex.ny.us 
(518) 873-3426

Each Respondent shall receive a confirmation of their submission via email, regardless of manner 
of RFP response. Respondents are advised to adhere to the Submittal Requirements. Failure to 
comply with the instructions of this RFP will be cause for rejection of submittals.  NO HARD 
COPIES WILL BE ACCEPTED.  

mailto:CommunityResources@co.essex.ny.us
https://app.smartsheet.com/b/form/69d0f9ba8f0c4db4ba4493d793633961
mailto:CommunityResources@co.essex.ny.us
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RFP SUBMITTAL REQUIREMENTS CHECKLIST 

FORMS FROM RFQ PACKAGE TO RETURN: 
 RFP Submittal Requirements Checklist (Provide Checklist with RFP Response)
 *Appendix C: References (Minimum 3 related projects)
 *Appendix D: Conflict of Interest Statement & Supporting Documentation
 *Appendix E: Certification of Authority

 Aka, Certificate of Good Standing (Corporation) or Certificate of
Existence (Limited Liability Company) issued by the Secretary of State (If
Respondent is a joint venture, a Certificate of Good Standing or Certificate
of Existence, as applicable, must be submitted for each entity comprising
the joint venture.)

 *Appendix F: Vendor Responsibility Questionnaire (if over $100K in proposed
contract value)
 *Appendix G: W-9 Form
 *Appendix H: Non-Collusive Bidding Certification
 *Appendix I: Iran Divestment Act Compliance Form
 *Appendix K: Deliverables Table with proposed costs

FOR THE RESPONDENT TO PROVIDE: 
 Letter of Interest
 Qualifications Proposal:

 Description of Company
 Capacity of Company
 State License and or Certification

 Technical Proposal:
 Project Management Plan (Describe your approach in detail)
 Schedule Proposal (Provide in a Gantt Chart format)
 Experience with DBE/MBE/WBE, Local Hiring, HUD Section 3, if

applicable
 Pricing Proposal Description (Also include figures in “Deliverables Table”)
 *Evidence of Insurance

*These documents must be submitted and complete before the Town will review the remainder of
the proposal:
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APPENDIX A: FUNDING PROGRAM REQUIREMENTS 
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ATTACHMENT A-1 
PROGRAM SPECIFIC TERMS AND CONDITIONS 

 
Standard Clauses for All New York State 

Department of Environmental Conservation Contracts 
 

The parties to the attached contract, license, lease, grant, amendment or other agreement of any kind (hereinafter "the 
contract" or "this contract") agree to be bound by the following clauses which are hereby made a part of the contract. The word 
"Contractor" herein refers to any party to the contract, other than the New York State Department of Environmental Conservation 
(hereinafter "Department"). 
 
A) AGENCY SPECIFIC TERMS AND CONDITIONS 
 
I. Postponement, suspension, abandonment or termination by the Department: Within 15 days of receipt of notice, 
the Contractor shall deliver to the Department all data, reports, plans, or other documentation related to the performance of this 
contract, including but not limited to source codes and specifications, guarantees, warranties, as-built plans and shop drawings. 
In any of these events, the Department shall make settlement with the Contractor upon an equitable basis as determined by the 
Department which shall fix the value of the work which was performed by the Contractor prior to the postponement, suspension, 
abandonment or termination of this contract. This clause shall not apply to this contract if the contract contains other provisions 
applicable to postponement, suspension or termination of the contract. 
 
II. Conflict of Interest 
(a) Organizational Conflict of Interest - To the best of the Contractor's knowledge and belief, the Contractor warrants that 
there are no relevant facts or circumstances which could give rise to an organizational conflict of interest, as herein defined, or 
that the Contractor has disclosed all such relevant information to the Department. 
 
  (1) An organizational conflict of interest exists when the nature of the work to be performed under this contract may, without 
some restriction on future activities, impair or appear to impair the Contractor's objectivity in performing the work for the 
Department. 
 
  (2) The Contractor agrees that if an actual, or potential organizational conflict of interest is discovered at any time after 
award, whether before or during performance, the Contractor will immediately make a full disclosure in writing to the 
Department. This disclosure shall include a description of actions which the Contractor has taken or proposes to take, after 
consultation with the Department, to avoid, mitigate, or minimize the actual or potential conflict. 
 
  (3) To the extent that the work under this contract requires access to personal, proprietary or confidential business or 
financial data of persons or other companies, and as long as such data remains proprietary or confidential, the Contractor shall 
protect such data from unauthorized use and disclosure and agrees not to use it to compete with such companies. 
 
(b) Personal Conflict of Interest - The following provisions with regard to management or professional level employee 
personnel performing under this contract shall apply until the earlier of the termination date of the affected employee(s) or the 
duration of the contract. 
 
  (1) A personal conflict of interest is defined as a relationship of an employee, subcontractor employee, or consultant with 
an entity that may impair or appear to impair the objectivity of the employee, subcontractor employee, or consultant in performing 
the contract work. The Contractor agrees to notify the Department immediately of any actual or potential personal conflict of 
interest with regard to any such person working on or having access to information regarding this contract, as soon as Contractor 
becomes aware of such conflict. The Department will notify the Contractor of the appropriate action to be taken. 
 
  (2) The Contractor agrees to advise all management or professional level employees involved in the work of this contract, 
that they must report any personal conflicts of interest to the Contractor. The Contractor must then advise the Department which 
will advise the Contractor of the appropriate action to be taken. 
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  (3) Unless waived by the Department, the Contractor shall certify annually that, to the best of the Contractor's knowledge 
and belief, all actual, apparent or potential conflicts of interest, both personal and organizational, as defined herein, have been 
reported to the Department. Such certification must be signed by a senior executive of the Contractor and submitted in accordance 
with instructions provided by the Department. Along with the annual certification, the Contractor shall also submit an update of 
any changes in any conflict of interest plan submitted with its proposal for this contract. The initial certification shall cover the 
one-year period from the date of contract award, and all subsequent certifications shall cover successive annual periods thereafter. 
The certification is to be submitted no later than 45 days after the close of the previous certification period covered. 
 
  (4) In performing this contract, the Contractor recognizes that its employees may have access to data, either provided by 
the Department or first generated during contract performance, of a sensitive nature which should not be released without 
Department approval. If this situation occurs, the Contractor agrees to obtain confidentiality agreements from all affected 
employees working on requirements under this contract including subcontractors and consultants. Such agreements shall contain 
provisions which stipulate that each employee agrees not to disclose, either in whole or in part, to any entity external to the 
Department, Department of Health or the New York Department of Law, any information or data provided by the Department 
or first generated by the Contractor under this contract, any site-specific cost information, or any enforcement strategy without 
first obtaining the written permission of the Department. If a Contractor, through an employee or otherwise, is subpoenaed to 
testify or produce documents, which could result in such disclosure, the Contractor must provide immediate advance notification 
to the Department so that the Department can authorize such disclosure or have the opportunity to take action to prevent such 
disclosure. Such agreements shall be effective for the life of the contract and for a period of five (5) years after completion of the 
contract. 
 
(c) Remedies - The Department may terminate this contract in whole or in part, if it deems such termination necessary to 
avoid an organizational or personal conflict of interest, or an unauthorized disclosure of information. If the Contractor fails to 
make required disclosures or misrepresents relevant information to the Department, the Department may terminate the contract, 
or pursue such other remedies as may be permitted by the terms of Clause I of this Attachment or other applicable provisions of 
this contract regarding termination. 
 
(d) The Contractor will be ineligible to make a proposal or bid on a contract for which the Contractor has developed the 
statement of work or the solicitation package 
 
(e) The Contractor agrees to insert in each subcontract or consultant agreement placed hereunder (except for subcontracts 
or consultant agreements for well drilling, fence erecting, plumbing, utility hookups, security guard services, or electrical 
services) provisions which shall conform substantially to the language of this clause, including this paragraph (e), unless 
otherwise authorized by the Department. 
 
III. Dispute Resolution 

The parties agree to the following steps, or as many as are necessary to resolve disputes between the Department and 
the Contractor. 

 
(a) The Contractor specifically agrees to submit, in the first instance, any dispute relating to this contract to the designated 

individual, who shall render a written decision and furnish a copy thereof to the Contractor. 
 
  (1) The Contractor must request such decision in writing no more than fifteen days after it knew or should have known of 

the facts which are the basis of the dispute. 
 
  (2) The decision of the designated individual shall be the final DEC determination, unless the Contractor files a written 

appeal of that decision with the designated appeal individual (ADAI@) within twenty days of receipt of that decision. 
 
(b) Upon receipt of the written appeal, the DAI, will review the record and decision. Following divisional procedures in 

effect at that time, the DAI will take one of the following actions, with written notice to the Contractor. 
 
  (1) Remand the matter to the program staff for further negotiation or information if it is determined that the matter is not 

ripe for review; or 
 
  (2) Determine that there is no need for further action, and that the determination of the designated individual is confirmed; 

or 
 
  (3) Make a determination on the record as it exists. 
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(c) The decision of the DAI shall be the final DEC decision unless the Contractor files a written appeal of that decision 

with the Chair of the Contract Review Committee (ACRC@) within twenty days of receipt of that decision. 
 
The designated individual to hear disputes is: 
 
 Joe DiMura, Director, Bureau of Water Compliance 

New York State Department of Environmental Conservation 
625 Broadway, 4th Floor, Albany, New York 12233-3506 
(518) 402-8117 

 
The designated appeal individual to review decisions is: 
 

Alan Fuchs, Director, Bureau of Flood Protection and Dam Safety 
New York State Department of Environmental Conservation 
625 Broadway, 4th Floor, Albany, New York 12233-3504 
(518) 402-8185 
 

The Chair of the Contract Review Committee is: 
 

Department of Environmental Conservation 
Nancy W. Lussier, Chair 
Contract Review Committee 
625 Broadway 
Albany, NY 12233-5010 
Telephone: (518) 402-9228 

 
(d) Upon receipt of the written appeal, the Chair of the CRC, in consultation with the members of the CRC and the Office 

of General Counsel, will take one of the following actions, or a combination thereof, with written notice to the 
Contractor. 

 
  (1) Remand the matter to program staff for additional fact finding, negotiation, or other appropriate action; or 
 
  (2) Adopt the decision of the DAI; or 
 
  (3) Consider the matter for review by the CRC in accordance with its procedures. 
 
(e) Following a decision to proceed pursuant to (d) 3, above, the Chair of the CRC shall convene a proceeding in accordance 

with the CRC's established contract dispute resolution guidelines. The proceeding will provide the Contractor with an 
opportunity to be heard. 

 
(f) Following a decision pursuant to (d) 2 or (d) 3, the CRC shall make a written recommendation to the Deputy 

Commissioner for Administration who shall render the final DEC determination. 
 
(g) At any time during the dispute resolution process, and upon mutual agreement of the parties, the Office of Hearings and 

Mediation Services (OHMS) may be requested to provide mediation services or other appropriate means to assist in 
resolving the dispute. Any findings or recommendations made by the OHMS will not be binding on either party. 

 
(h) Final DEC determinations shall be subject to review only pursuant to Article 78 of the Civil Practice Law and Rules. 
 
(i) Pending final determination of a dispute hereunder, the Contractor shall proceed diligently with the performance of the 

Contract in accordance with the decision of the designated individual. Nothing in this Contract shall be construed as 
making final the decision of any administrative officer upon a question of law. 

 
(j)(1) Notwithstanding the foregoing, at the option of the Contractor, the following shall be subject to review by the CRC:  

Disputes arising under Article 15-A of the Executive Law (Minority and Women Owned Business participation), the 
Department's determination with respect to the adequacy of the Contractor's Utilization Plan, or the Contractor's 
showing of good faith efforts to comply therewith. A request for a review before the CRC should be made, in writing, 
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within twenty days of receipt of the Department's determination. 
 
  (2) The CRC will promptly convene a review in accordance with Article 15-A of the Executive Law and the regulations 

promulgated thereunder. 
 
IV. Tax Exemption 

Pursuant to Tax Law Section 1116, the State is exempt from sales and use taxes. A standard state voucher is sufficient 
evidence thereof. For federal excise taxes, New York=s registration Number 14740026K covers tax-free transactions 
under the Internal Revenue Code. 

 
V. Litigation Support 

In the event the Department becomes involved in litigation related to the subject matter of this contract, the Contractor 
agrees to provide background support and other litigation support, including but not limited to depositions, appearances, 
and testimony. Any compensation paid to the Contractor under this paragraph will be negotiated and based on the rates 
established in the contract, or as may otherwise be provided in the contract. No compensation for such support will be 
paid if the litigation is the result of the Contractors misconduct, negligence or omissions. 

 
VI. Inventions or Discoveries  

The Scope of work of this agreement shall not include any inventions. If however, an invention results from this project 
it shall be owned as follows: 
 
Any invention or discovery first made or conceived and reduced to practice in the performance of this Contract solely 
by the Contractor shall remain with the Contractor; provided that the Contractor shall grant to the Department and the 
State a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for on behalf of the 
Department and the State the subject copyright throughout the world, where the Contractor is able to do so. 
 
Any invention or discovery made or conceived and reduced to practice in the performance of this Contract solely by 
Department or State shall remain with the State; provided that the Department or State shall grant to the Contractor a 
nonexclusive, nontransferable, irrevocable, paid-up license to use for non-commercial research, educational, and public 
service purposes. 
 
Any invention or discovery made or conceived and reduced to practice in the performance of this Contract jointly by 
Contractor and Department or State in the performance of this work shall be jointly held by the Contractor and 
Department or State.  

 
VII. Intellectual Property and Copyright Materials 
(a) Title to, and the right to determine the disposition of any copyrights, or copyrightable material, first produced or created 

solely by Contractor in the performance of this work shall remain with the Contractor; provided that the Contractor shall 
grant to the Department and the State a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have 
practiced for on behalf of the Department and the State the subject copyright throughout the world, where the Contractor 
is able to do so. 
 
Title to, and the right to determine the disposition of any copyrights, or copyrightable material, first produced or created 
solely by Department or State in the performance of this work shall remain with the State; provided that the Department 
or State shall grant to the Contractor a nonexclusive, nontransferable, irrevocable, paid-up license to use for non-
commercial research, educational, and public service purposes. 
 
Title to, and the right to determine the disposition of any copyrights, or copyrightable material, first produced or created 
jointly by Contractor and Department or State in the performance of this work shall be jointly held by the Contractor 
and Department or State. 

 
VIII. Patent and Copyright Protection 

If any patented or copyrighted material is involved in or results from the performance of this Contract, this Article shall 
apply. 

 
(a) The Contractor shall, at its expense, defend any suit instituted against the Department and indemnify the Department 

against any award of damages and costs made against the Department by a final judgment of a court of last resort based 
on the claim that any of the products, services or consumable supplies furnished by the Contractor under this Contract 
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infringes any patent, copyright or other proprietary right; provided the Department gives the Contractor: 
 
  (1) prompt written notice of any action, claim or threat of infringement suit, or other suit, and 
 
  (2) the opportunity to take over, settle or defend such action at the Contractor=s sole expense, and 
 
  (3) all available information, assistance and authority necessary to the action, at the Contractor=s sole expense. 
 

The Contractor shall control the defense of any such suit, including appeals, and all negotiations to effect settlement, 
but shall keep the Department fully informed concerning the progress of the litigation. 

 
(b) If the use of any item(s) or parts thereof is held to infringe a patent or copyright and its use is enjoined, or Contractor 

believes it will be enjoined, the Contractor shall have the right, at its election and expense to take action in the following 
order of precedence: 

 
  (1) procure for the Department the right to continue using the same item or parts thereof; 
 
  (2) modify the same so that it becomes non-infringing and of at least the same quality and performance; 
 
  (3) replace the item(s) or parts thereof with noninfringing items of at least the same quality and performance; 
 
  (4) if none of the above remedies are available, discontinue its use and eliminate any future charges or royalties pertaining 

thereto. The Contractor will buy back the infringing product(s) at the State=s book value, or in the event of a lease, the 
parties shall terminate the lease. If discontinuation or elimination results in the Contractor not being able to perform the 
Contract, the Contract shall be terminated. 

 
(c) In the event that an action at law or in equity is commenced against the Department arising out of a claim that the 

Department's use of any item or material pursuant to or resulting from this Contract infringes any patent, copyright or 
proprietary right, and such action is forwarded by the Department to the Contractor for defense and indemnification 
pursuant to this Article, the Department shall copy all pleadings and documents forwarded to the Contractor together 
with the forwarding correspondence and a copy of this Contract to the Office of the Attorney General of the State of 
New York. If upon receipt of such request for defense, or at any time thereafter, the Contractor is of the opinion that the 
allegations in such action, in whole or in part, are not covered by the indemnification set forth in this Article, the 
Contractor shall immediately notify the Department and the Office of the Attorney General of the State of New York in 
writing and shall specify to what extent the Contractor believes it is and is not obligated to defend and indemnify under 
the terms and conditions of this Contract. The Contractor shall in such event protect the interests of the Department and 
State of New York and secure a continuance to permit the State of New York to appear and defend its interests in 
cooperation with Contractor as is appropriate, including any jurisdictional defenses which the Department and State 
shall have. 

 
(d) The Contractor shall, however, have no liability to the Department under this Article if any infringement is based upon 

or arises out of: 
 
  (1) compliance with designs, plans, or specifications furnished by or on behalf of the Department as to the items; 
 
  (2)  alterations of the items by the Department; 
 
  (3)  failure of the Department to use updated items provided by the Contractor for avoiding infringement; 
 
  (4) use of items in combination with apparatus or devices not delivered by the Contractor; 
 
  (5)  use of items in a manner for which the same were neither designed nor contemplated; or  
 
  (6)  a patent or copyright in which the Department or any affiliate or subsidiary of the Department has any direct or indirect 
 interest by license or otherwise. 
 
(e)  The foregoing states the Contractor's entire liability for, or resulting from, patent or copyright infringement or claim 

thereof. 
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IX.  Freedom of Information Requests 

In response to a Freedom of Information Law (FOIL) request received by the Department, the Contractor agrees to 
provide to the Department records generated by the Contractor as a result of this contract’s scope of work that are 
responsive to the FOIL request. The contractor may request that the Department except from disclosure records on the 
basis that they contain trade secrets or confidential commercial information in accordance with FOIL (Public Officers 
Law Section 87 and 6 NYCRR Part 616). 

 
X. Article 15-Requirements  
 

PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN WITH RESPECT TO STATE 
CONTRACTS: REQUIREMENTS AND PROCEDURES 

(a)  General Provisions 
 

(1) The Department is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR 
Parts 142-144 (“MWBE Regulations”) for all State contracts as defined therein, with a value (1) in excess of $25,000 
for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess of $100,000 for real 
property renovations and construction. 

 
(2) The Contractor to the subject contract (the “Contractor” and the “Contract,” respectively) agrees, in addition to any 

other nondiscrimination provision of the Contract and at no additional cost to the New York State Department (the 
“Department”), to fully comply and cooperate with the Department in the implementation of New York State Executive 
Law Article 15-A. These requirements include equal employment opportunities for minority group members and women 
(“EEO”) and contracting opportunities for certified minority and women-owned business enterprises (“MWBEs”). 
Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements. 
These provisions shall be deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by 
New York State Executive Law Article 15 (the “Human Rights Law”) or other applicable federal, state or local laws. 

 
(3) Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, non-responsibility 

and/or a breach of contract, leading to the withholding of funds or such other actions, liquidated damages pursuant to 
Section VII of this Article or enforcement proceedings as allowed by the Contract. 

(b) Contract Goals 
(1) For purposes of this procurement, the Department hereby establishes an overall goal of 20% for Minority and Women-

Owned Business Enterprises (“MWBE”) participation, (based on the current availability of qualified MBEs and WBEs). 
 

(2) For purposes of providing meaningful participation by MWBEs on the Contract and achieving the Contract Goals 
established in Section II-A hereof, Contractor should reference the directory of New York State Certified MWBEs found 
at the following internet address; https://ny.newnycontracts.com  
 
Additionally, the Contractor is encouraged to contact the Division of Minority and Woman Business Development 
((518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional methods of maximizing participation by 
MWBEs on the Contract. 

 
(3) Where MWBE goals have been established herein, pursuant to 5 NYCRR §142.8, Contractor must document “good 

faith efforts” to provide meaningful participation by MWBEs as subcontractors or suppliers in the performance of the 
Contract. In accordance with Section 316-a of Article 15-A and 5 NYCRR §142.13, the Contractor acknowledges that 
if Contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals set forth 
in the Contract, such a finding constitutes a breach of contract and the Contractor shall be liable to the Department for 
liquidated or other appropriate damages, as set forth herein. 

(c) Equal Employment Opportunity (EEO) 
(1) Contractor agrees to be bound by the provisions of Article 15-A and the MWBE Regulations promulgated by the 

Division of Minority and Women's Business Development of the State of Economic Development (the “Division”). If 
any of these terms or provisions conflict with applicable law or regulations, such laws and regulations shall supersede 
these requirements. Contractor shall comply with the following provisions of Article 15-A: 

 

https://ny.newnycontracts.com/
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(i) Contractor and Subcontractors shall undertake or continue existing EEO programs to ensure that minority group 
members and women are afforded equal employment opportunities without discrimination because of race, creed, 
color, national origin, sex, age, disability or marital status. For these purposes, EEO shall apply in the areas of 
recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, or termination and 
rates of pay or other forms of compensation. 

 
(ii) The Contractor shall submit an EEO policy statement to the Department within seventy two (72) hours after the 

date of the notice by Department to award the Contract to the Contractor. 
 

(iii) If Contractor or Subcontractor does not have an existing EEO policy statement, the Department may provide the 
Contractor or Subcontractor a model statement. This statement can be found at the link provided in Section 8. 

 
(iv) The Contractor’s EEO policy statement shall include the following language: 

 
a. The Contractor will not discriminate against any employee or applicant for employment because of race, creed, 

color, national origin, sex, age, disability or marital status, will undertake or continue existing EEO programs 
to ensure that minority group members and women are afforded equal employment opportunities without 
discrimination, and shall make and document its conscientious and active efforts to employ and utilize minority 
group members and women in its work force. 

 
b. The Contractor shall state in all solicitations or advertisements for employees that, in the performance of the 

contract, all qualified applicants will be afforded equal employment opportunities without discrimination 
because of race, creed, color, national origin, sex, age, disability or marital status. 

 
c. The Contractor shall request each employer Department, labor union, or authorized representative of workers 

with which it has a collective bargaining or other agreement or understanding, to furnish a written statement 
that such employer Department, labor union, or representative will not discriminate on the basis of race, creed, 
color, national origin, sex age, disability or marital status and that such union or representative will 
affirmatively cooperate in the implementation of the Contractor's obligations herein. 

 
d. The Contractor will include the provisions of Subdivisions (a) through (c) of this Subsection 4 and Paragraph 

“E” of this Section III, which provides for relevant provisions of the Human Rights Law, in every subcontract 
in such a manner that the requirements of the subdivisions will be binding upon each subcontractor as to work 
in connection with the Contract. 

 
e. EEO Contract Goals for the purposes of this procurement, the Department hereby establishes a goal of  

0% Minority Labor Force Participation, 0% Female Labor Force Participation. 
 

(2) Staffing Plan Form 
 

To ensure compliance with this Section, the Contractor shall submit a staffing plan to document the composition of the 
proposed workforce to be utilized in the performance of the Contract by the specified categories listed, including ethnic 
background, gender, and Federal occupational categories. Contractors shall complete the Staffing plan as part of the 
MWBE Utilization Plan and submit at the time of award of the contract. 

 
(3) Workforce Employment Utilization Report Form (“Workforce Report”) 
 

(i) Once a contract has been awarded and during the term of Contract, Contractor is responsible for updating and 
providing notice to the Department of any changes to the previously submitted Staffing Plan. This information is 
to be submitted on a quarterly basis during the term of the Contract to report the actual workforce utilized in the 
performance of the Contract by the specified categories listed including ethnic background, gender, and Federal 
occupational categories. The Workforce Report must be submitted to report this information. 

 
(ii) Separate forms shall be completed by Contractor and any subcontractor performing work on the Contract. 

 
(iii) In limited instances, Contractor may not be able to separate out the workforce utilized in the performance of the 

Contract from Contractor's and/or subcontractor's total workforce. When a separation can be made, Contractor shall 
submit the Workforce Report and indicate that the information provided related to the actual workforce utilized on 
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the Contract. When the workforce to be utilized on the contract cannot be separated out from Contractor's and/or 
subcontractor's total workforce, Contractor shall submit the Workforce Report and indicate that the information 
provided is Contractor's total workforce during the subject time frame, not limited to work specifically under the 
Contract. 

 
(4) Contractor shall comply with the provisions of the Human Rights Law, all other State and Federal statutory and 

constitutional non-discrimination provisions. Contractor and subcontractors shall not discriminate against any employee 
or applicant for employment because of race, creed (religion), color, sex, national origin, sexual orientation, military 
status, age, disability, predisposing genetic characteristic, marital status or domestic violence victim status, and shall 
also follow the requirements of the Human Rights Law with regard to non-discrimination on the basis of prior criminal 
conviction and prior arrest. 

(d) MWBE Utilization Plan 
(1) The Contractor represents and warrants that Contractor has submitted an MWBE Utilization Plan either prior to, or at 

the time of, the execution of the contract. 
 

(2) Contractor agrees to use such MWBE Utilization Plan for the performance of MWBEs on the Contract pursuant to the 
prescribed MWBE goals set forth in Section X-B-1 of this Attachment. 

 
(3) Contractor further agrees that a failure to submit and/or use such MWBE Utilization Plan shall constitute a material 

breach of the terms of the Contract. Upon the occurrence of such a material breach, Department shall be entitled to any 
remedy provided herein, including but not limited to, a finding of Contractor non-responsiveness. 

(e) Waivers 
(1) For Waiver Requests Contractor should use Waiver Request Form. 

 
(2) If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the Contractor may submit a 

Request for Waiver form documenting good faith efforts by the Contractor to meet such goals. If the documentation 
included with the waiver request is complete, the Department shall evaluate the request and issue a written notice of 
acceptance or denial within twenty (20) days of receipt. 

 
(3) If the Department, upon review of the MWBE Utilization Plan and updated Quarterly MWBE Contractor Compliance 

Reports determines that Contractor is failing or refusing to comply with the Contract goals and no waiver has been 
issued in regards to such non-compliance, the Department may issue a notice of deficiency to the Contractor. The 
Contractor must respond to the notice of deficiency within seven (7) business days of receipt. Such response may include 
a request for partial or total waiver of MWBE Contract Goals. 

(f) Quarterly MWBE Contractor Compliance Report  
Contractor is required to submit a Quarterly MWBE Contractor Compliance Report Form to the Department by the 10th 
day following each end of quarter over the term of the Contract documenting the progress made towards achievement 
of the MWBE goals of the Contract. 

(g) Liquidated Damages - MWBE Participation 
(1) Where Department determines that Contractor is not in compliance with the requirements of the Contract and Contractor 

refuses to comply with such requirements, or if Contractor is found to have willfully and intentionally failed to comply 
with the MWBE participation goals, Contractor shall be obligated to pay to the Department liquidated damages. 

 
(2) Such liquidated damages shall be calculated as an amount equaling the difference between: 

(i) All sums identified for payment to MWBEs had the Contractor achieved the contractual MWBE goals; and 
(ii) All sums actually paid to MWBEs for work performed or materials supplied under the Contract. 

 
(3) In the event a determination has been made which requires the payment of liquidated damages and such identified sums 

have not been withheld by the Department, Contractor shall pay such liquidated damages to the Department within sixty 
(60) days after they are assessed by the Department unless prior to the expiration of such sixtieth day, the Contractor 
has filed a complaint with the Director of the Division of Minority and Woman Business Development pursuant to 
Subdivision 8 of Section 313 of the Executive Law in which event the liquidated damages shall be payable if Director 
renders a decision in favor of the Department. 

(h) Forms 
Forms referenced in this Article can be found at http://www.dec.ny.gov/about/48854.html 

 

http://www.dec.ny.gov/about/48854.html
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XI. Iran Divestment Act Requirements 
By entering into this Agreement, Contractor certifies in accordance with State Finance Law §165-a that it is not on the 
“Entities Determined to be Non-Responsive Bidders/Offerers pursuant to the New York State Iran Divestment Act of 
2012” (“Prohibited Entities List”) posted at: http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf 

 
Contractor further certifies that it will not utilize on this Contract any subcontractor that is identified on the Prohibited 
Entities List. Contractor agrees that should it seek to renew or extend this Contract, it must provide the same certification 
at the time the Contract is renewed or extended. Contractor also agrees that any proposed Assignee of this Contract will 
be required to certify that it is not on the Prohibited Entities List before the contract assignment will be approved by the 
State. 

 
During the term of the Contract, should the state agency receive information that a person (as defined in State Finance 
Law §165-a) is in violation of the above-referenced certifications, the state agency will review such information and 
offer the person an opportunity to respond. If the person fails to demonstrate that it has ceased its engagement in the 
investment activity which is in violation of the Act within 90 days after the determination of such violation, then the 
state agency shall take such action as may be appropriate and provided for by law, rule, or contract, including, but not 
limited to, imposing sanctions, seeking compliance, recovering damages, or declaring the Contractor in default. 

 
The state agency reserves the right to reject any bid, request for assignment, renewal or extension for an entity that 
appears on the Prohibited Entities List prior to the award, assignment, renewal or extension of a contract, and to pursue 
a responsibility review with respect to any entity that is awarded a contract and appears on the Prohibited Entities list 
after contract award. 

 
XII.  Americans With Disabilities Act 

In the event the monies defined herein are to be used for the development of facilities, outdoor recreation areas, 
transportation or written or spoken communication with the public, the Contractor shall comply with all requirements 
for providing access for individuals with disabilities as established by Article 4A of the New York State Public 
Buildings Law, Americans with Disabilities Act, and relevant sections of the New York State Uniform Fire 
Prevention and Building Code. Standards for certain Recreation Facilities are found in the 2010 ADA Standards for 
Accessible Design while others are found in the Architectural Barriers Act Accessibility Guidelines for Outdoor 
Recreation Areas, https://www.access-board.gov/guidelines-and-standards  

 
XIII. Public Access to Facilities 

If applicable to the project, the Contractor agrees to allow public access to any facilities developed with monies defined 
herein on the same basis to all residents of New York State for a period not less than five (5) years after the date of final 
payment under this Contract or five (5) years after the date that the final payment was due. Failure to comply with the 
provisions of this clause shall be considered an abandonment of the Project. 

 
XIV. Project Insurance Considerations 

Refer to project insurance requirements as set forth in A-1 (B) Program Specific Terms and Conditions. 
 
XV. Amendment/Extensions 

The Contract may be amended and/or extended by mutual written consent of all parties. Amendment forms will be 
incorporated into this Contract and will not take effect until approved by all applicable State agencies and final approval 
by the Office of the State Comptroller, if applicable. Contract amendments may be conditioned upon funds being re-
appropriated in the State Budget each state fiscal year to the Department. 

 
XVI. Environmental Protection Fund Acknowledgement 

If applicable, in recognition of a portion of the Department funds utilized for any work completed under this Contract, 
the Contractor agrees to acknowledge in any communication to the public, that such funding was provided from the 
Environmental Protection Fund as administered by the New York State Department of Environmental Conservation. 

 
XVII. Vendor Responsibility 

A. The Contractor shall at all times during the Contract term remain responsible. The Contractor agrees, if requested by 
the Commissioner or his or her designee, to present evidence of its continuing legal authority to do business in New 
York State, integrity, experience, ability, prior performance, and organizational and financial capacity. 

 

http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
https://www.access-board.gov/guidelines-and-standards
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B. The Department recommends that vendors file a required Vendor Responsibility Questionnaire online via the New York 
State VendRep System. To enroll in and use the New York State VendRep System, see the VendRep System Instructions 
available at http://www.osc.state.ny.us/vendrep/vendor_index.htm or go directly to the VendRep System online at 
https://portal.osc.state.ny.us. 

 
C. Vendors must provide their New York State Identification Number when enrolling. To request assignment of a Vendor 

ID or for VendRep System assistance, contact the Office of the State Comptroller’s Help Desk at 866-370-4672 or 518-
408-4672 or by email at ciohelpdesk@osc.state.ny.us. Vendors opting to complete and submit a paper questionnaire 
can obtain the appropriate questionnaire from the VendRep website www.osc.state.ny.us/vendrep or may contact the 
Department of the Office of the State Comptroller’s Help Desk for a copy of the paper form. 

 
D. Upon written notice to the Contractor, and a reasonable opportunity to be heard  with appropriate Department officials 

or staff, the Contract may be terminated by the Commissioner or his or her designee at the Contractor’s expense where 
the Contractor is determined by the Commissioner or his or her designee to be non-responsible. In such event, the 
Commissioner or his or her designee may complete the contractual requirements in any manner he or she may deem 
advisable and pursue available legal or equitable remedies for breach. 

 
XVIII. Permits 

A. If applicable, the Contractor agrees to obtain all required permits, including but not limited to, local, state and federal 
permits prior to the commencement of any project related work. The Contractor agrees that all work performed in 
relation to the project by the Contractor or its agents, representatives, or contractors will comply with all relevant federal, 
state and local laws, rules, regulations and standards, zoning and building codes, ordinances, operating certificates for 
facilities, or licenses for an activity. 
 

B. With respect to the project, the contractor certifies that is has complied, and shall continue to comply with all 
requirements of the State Environmental Quality Review Act (SEQRA). The Contractor agrees to provide all 
environmental documents as may be required by the Department. The Contractor has notified, and shall continue to 
notify, the Department of all actions proposed for complying with the environmental review requirements imposed by 
SEQRA. 
 

XIX. Approvals 
The Contractor agrees that the project will be performed in accordance with the condition of any applicable 
administrative, judicial or governmental orders or approvals. 
 

XX. Site Access 
If applicable, the Contractor represents it has or will obtain title to or sufficient interest in the project site, including 
rights-of-way and necessary easements, before the start of the project to ensure undisturbed use and possession for 
purposes of construction and completion of the project, as well as operation of the project throughout its useful life.  

 
XXI. Cost Overruns 

If applicable, any cost overruns will not be paid by the Department and the Department is not committed to seeking 
additional appropriations or re-appropriation of funds and will not be responsible for the maintenance and operation of 
any facility which may be developed or equipment which may be purchased with the funds herein identified. 
 

XXII. Construction Plans 
It is the Contractor’s responsibility (if applicable to the Project) to have all construction contract plans, specifications 
and cost estimates certified by a professional engineer licensed to practice in the State of New York. All certified plans 
and specifications shall become part of this Contract and shall be kept on the project site at all times. 

 
XXIII. Payment and Reporting 

A. The Contractor agrees to fully fund the Project and then seek reimbursement from the Department for eligible project 
costs. The Department will not process final payment for this Contract, until the Department determines that the project 
was completed satisfactorily and upon receipt of all required final close-out payment documentation in accordance with 
the direction and requirements described in Attachment D. 

 
B. The Contractor will be entitled to receive reimbursement payments for work, projects, and/or services rendered as 

detailed and described in Attachment C and Attachment D of this Contract. Claims for reimbursement must be 

http://www.osc.state.ny.us/vendrep/vendor_index.htm
https://portal.osc.state.ny.us/
mailto:ciohelpdesk@osc.state.ny.us
http://www.osc.state.ny.us/vendrep
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accompanied by such receipts and documents verifying expenditures as may be required by the Department and by the 
Comptroller. Satisfactory documentation shall include, but is not limited to, signed copies of payment vouchers or 
invoices, canceled checks/or the latest cumulative work-in-place estimate for each construction Contract, and any further 
documentation as may be required by the Department and/or the Comptroller. The Department reserves the right, in its 
sole discretion, to determine if the reimbursement request and accompanying documentation submitted by the 
Contractor is in satisfactory form and substance. A final payment determination will be based upon the Department’s 
review of the Contractor’s final voucher submission and reporting as described in Attachment D. 

 
XXIV. On-Site Inspections 

The State, Department or authorized representatives will conduct a review of the Project funded from this Contract, 
which may include on-site inspections, at a time that is satisfactory to the Department. 

 
XXV. Prohibition on Purchase of Tropical Hardwoods 

The Contractor certifies and warrants that all wood products to be sued under this contract award will be in accordance 
with, but not limited to, the specifications and provisions of Section 165 of the State Finance Law, (Use of Tropical 
Hardwoods) which prohibits purchase and use of tropical hardwoods, unless specifically exempted, by the State of any 
governmental agency or political subdivision or public benefit corporation. Qualification for an exemption under this 
law will be the responsibility of the contractor to establish to meet with the approval of the State. In addition, when any 
portion of this contract involving the use of woods, whether supply or installation, is to be performed by any 
subcontractor, the prime Contractor will indicate and certify in the submitted bid proposal that the subcontractor has 
been informed and is in compliance with specifications and provisions regarding use of tropical hardwoods as detailed 
in § 165 State Finance Law. Any such use must meet with the approval of the State; otherwise, the bid may not be 
considered responsive. Under bidder certifications, proof of qualification for exemption will be the responsibility of the 
Contractor to meet with the approval of the State. 

 

B)  PROGRAM SPECIFIC TERMS AND CONDITIONS  
 

I. Notices: 
The Department’s authorized representative for the implementation of this Contract and for approval, direction and 
receipt of all Project reports called for in this Contract is listed below. Whenever it is provided in this Contract that 
notice must be given or other communications sent to the Department, the notices or communications must be in writing 
and delivered or sent to the Department’s authorized representative at: 
 
Address:  Division of Water Contract Liaison, Fiscal Planning and Management Section 

New York State Department of Environmental Conservation 
625 Broadway – 4th Floor 
Albany, NY 12233-3506 
518-402-8219 

 
A copy of all legal notices shall be sent to:  

 
General Counsel  
New York State Department of Environmental Conservation 
625 Broadway - 14th Floor 
Albany, New York 12233-1500 

 
The Contractor’s authorized representative for the implementation of this Contract is the person authorized in the 
Resolution of Support for the contract. Notices or communications regarding this Contract should be in writing and 
delivered or sent to the Contractor’s authorized representative at the address identified on the Face Page, with copies 
sent to the Contractor’s contract administrator as identified in the contract application. 

 
Notices delivered or sent shall be deemed for all purposes as notice to all persons who are Parties to this Contract as 
Department or Contractor. 
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II.  Project Insurance Considerations 
 
The Contractor agrees to procure and maintain at its own expense and without expense to the Department until final 
acceptance by the Department of the services covered by this Contract, insurance of the kinds and amounts as 
determined by the Department and based upon the project work plan. The insurance policies should be provided by 
insurance companies licensed to do business in the State of New York. Any delay or time lost as a result of the 
Contractor not having insurance required by the Contract shall not give rise to a delay claim or any other claim against 
the Department. 

 
Upon execution of this Contract, the Contractor shall furnish to the Department a certificate or certificates, satisfactory 
to the Department, showing that it has complied with this Article. The insurance documentation shall provide that: 

 
 Liability and protective liability insurance policies shall provide primary and non-contributory coverage to the 

NYS Department of Environmental Conservation for any claims arising from the Contractor’s Work under this 
contract, or as a result of Contractor’s activities.   

 The State of New York, NYS Department of Environmental Conservation, its officers, agents and employees, 
Division of Water, 625 Broadway 4th Floor, Albany, New York 12233-3508, shall be listed as Certificate Holder 
on all liability insurance certificate(s), as additional insureds on endorsements(s) and on additional supporting 
documentation.   

 The policies shall include a waiver of subrogation endorsement in favor of the Department as an additional 
insured. The endorsement shall be on ISO Form Number CG 24 04 or a similar form with same modification to 
the policy. 

 Policies shall not be changed or canceled until thirty (30) days prior written notice has been given to the 
Department; as evidenced by an endorsement or declarations page. 

 Insurance documentation shall disclose any deductible, self-insured retention, aggregate limit or any exclusion to 
the policy that materially changes the coverage required by the Contract. 

 Endorsements in writing must be added to and made part of the insurance contract for the purpose of changing the 
original terms to reflect the revisions and additions as described. A copy of these endorsements must be provided 
to the Department within a reasonable amount of time. 

 Applicable insurance policy number(s) reference on the ACORD form must be referenced in the supporting 
documentation requested by the Department and supplied by the insurance company (e.g. endorsement page, 
declarations page, etc.). 

 This Contract shall be void and of no effect unless the Contractor procures the required insurance policies and 
maintains them until completion of the work or acceptance by the Department, whichever event is later.  

 
The kinds and amounts of insurance required are as follows: 
 

A. Workers’ Compensation coverage must be provided for work to be performed in New York State.  The Contractor 
shall provide and maintain full New York State coverage during the life of this contract for the benefit of such 
employees as are required to be covered by the New York State Workers’ Compensation Law.    

 
Evidence of Workers’ Compensation and Employers Liability coverage must be provided on one of the following 
forms specified by the Chairman of the New York State Workers’ Compensation Board:   
 

FORM # FORM TITLE 

C-105.2 Certificate of Workers’ Compensation Insurance 

U-26.3 State Insurance Fund Version of the C-105.2 form 

SI-12/ GSI-105.2 Certificate of Workers’ Compensation Self-Insurance 

  

CE-200 Certificate of Attestation of Exemption – (no employees) 
 

B. Disability Benefits coverage must be provided for work to be performed in New York State.  The Contractor shall 
provide and maintain coverage during the life of the contract for the benefit of such employees as are required to be 
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covered by the New York State Disability Benefits Law.  Any waiver of this requirement must be approved by the 
Department of Environmental Conservation and will only be granted in unique or unusual circumstances. 

 
Evidence of Disability Benefits coverage must be provided on one of the following forms specified by the Chairman 
of the New York State Workers’ Compensation Board: 
 

FORM # FORM TITLE 

DB-120.1 Certificate of Disability Benefit Insurance 

DB-155 Certificate of Disability Benefit Self-Insurance 

CE-200 Certificate of Attestation of Exemption – (no employees) 
 
An ACORD form is NOT an acceptable proof of Workers' Compensation coverage. ALL OF THE ABOVE 
REFERENCED FORMS, EXCEPT CE-200, SI-12 & DB-155 MUST NAME The State of New York and The 
New York State Department of Environmental Conservation, Division of Water, 625 Broadway 4th Floor, Albany, NY 
12233-3508, as the Entity Requesting Proof of Coverage. 
 
Additional information can be obtained at the Worker’s Compensation website: 
http://www.wcb.ny.gov/content/main/Employers/Employers.jsp 
 

Upon review of the scope of work outlined in the Grant Application by the Department, the following types of liability 
insurance may be required: 
 

C. Commercial General Liability Insurance with a limit of not less than $2,000,000 each occurrence, and $5,000,000 
General aggregate. Such insurance shall cover liability arising from premises operations, independent contractors, 
products-completed operations, broad form property damage, personal and advertising injury, cross liability assumed 
in a contract (including tort liability of another assumed in a contract).  Limits may be provided through a 
combination of primary and umbrella/excess liability policies. The CGL aggregate shall be endorsed to apply on a per 
project basis for construction contracts. 
 

D. Business Automobile Liability with a limit of not less than $1,000,000 each accident. Such insurance shall cover 
liability arising out of any registered motor vehicle including owned, leased, hired and non-owned vehicles. If the 
Contractor does not own, rent or lease any registered vehicles and will not be using any vehicles on State Land proof 
of Business Automobile Liability Insurance shall not be required for this Contract.  The Contractor shall assume full 
responsibility and liability that owners and operators of any registered vehicles entering State Land to conduct work 
under this contract carry the same Business Automobile Liability Insurance of the kinds and amounts listed above. 
NYS Department of Environmental Conservation reserves the right to request proof of the same. 
 

E. Environmental Liability with a limit of not less than $1,000,000 providing primary coverage for bodily injury and 
property damage, including loss of use of damaged property or of property that has not been physically injured.  Such 
policy shall provide coverage for actual, alleged or threatened emission, discharge, dispersal, seepage, release or 
escape of pollutants, including any loss, cost or expense incurred as a result of any cleanup of pollutants or in the 
investigation, settlement or defense of any claim, suit, or proceedings against the Department of Environmental 
Conservation arising from the Contractor’s Work. 
 

F. Professional Liability Insurance includes coverage for its negligent act, error or omission in rendering or failing to 
render professional services required by this contract arising out of specifications, installation, modification, 
abatement, replacement or approval of products, materials or processes containing pollutants, and the failure to advise 
of or detect the existence or the proportions of pollutants.  The Contractor, any subcontractor or supplier retained by 
the Contractor to work on the contract shall procure and maintain during and for a period of three (3) years after 
completion of this contract, Professional Liability Insurance in the amount of $1,000,000. The professional liability 
insurance may be issued on a claims-made policy form, in which case the Contractor shall purchase at its sole 
expense, extended Discovery Clause coverage of up to three (3) years after work is completed if coverage is cancelled 
or not renewed. 
 

G. Marine Protection & Indemnity: Anytime the activity involves work on navigable water or the work is connected to 
water related activities, the Contractor shall procure Marine Protection & Indemnity and Hull and Machinery 

http://www.wcb.ny.gov/content/main/Employers/Employers.jsp
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coverage, if available. Hull and Machinery coverage shall be provided for the total value of the watercraft or 
equipment. The Contractor shall obtain Protective and Indemnity Liability insurance for all marine operations under 
the contract, with a minimum $2,000,000 limit.  
 

Should the Contractor engage a subcontractor, the Contractor shall impose the insurance requirements of this document 
on the subcontractor. Contractor shall determine the required insurance types and limits, commensurate with the work of 
the Subcontractor.  The Contractor will maintain the certificate or certificates and endorsements for all subcontractors 
hired as part of the Contractor’s records. 
 
In addition, for Land Acquisition projects: The contractor will purchase a policy of title insurance in the amount equivalent 
to the purchase price of the land acquisition, issued by a Title Company licensed by the State of New York and in a form 
acceptable to the New York State Department of Environmental Conservation, naming the contractor as the insured party. 
 

III. Local Share Requirements as applicable to each program set forth below in (A), (B) and (C): 
 
A. For Round 14 Non-agricultural Nonpoint Source Abatement and Control, Salt Storage, Land Acquisition for Source 

Water Protection, Aquatic Habitat Restoration, and Municipal Separate Storm Sewer System projects types, the 
Contractor must provide an eligible share of least twenty-five percent (25%) of approved project costs of up to the 
Contract Funding Amount identified on the face page. This percentage will be specified in the Attachment B-1 
(Expenditure Budget). The Contractor share cannot be paid with state or federal grant funds. 

 
B. For Round 14 High Priority Wastewater Treatment Plant projects, the Contractor must provide an eligible share of least 

fifteen percent (15%) of approved project costs of up to the Contract Funding Amount identified on the face page. This 
percentage will be specified in the Attachment B-1 (Expenditure Budget). The Contractor share cannot be paid with 
state or federal grant funds. 

 
C. For Round 14 General Priority Wastewater Treatment Plant projects, the Contractor must provide an eligible share of 

least sixty percent (60%) of approved project costs of up to the Contract Funding Amount identified on the face page. 
This percentage will be specified in the Attachment B-1 (Expenditure Budget). The Contractor share cannot be paid 
with state or federal grant funds. 

 
IV. Project Implementation  

The Contractor agrees to proceed expeditiously with the Project and shall complete the Project in accordance with the 
performance measures set forth in Attachment C (Work Plan) or any amendments to such Work Plan which are approved 
by the Department in writing and the Office of State Comptroller when applicable. 
 

V. For Projects Involving Construction (in addition to Attachment A.1.A. Article XXII – Construction Plans) 
 
A. The Contractor agrees that it shall notify the Department in writing thirty (30) calendar days prior to the start of 

construction or, if the start of construction began on or after May 1, 2017, upon approval of the Contract the Contractor 
shall notify the Department in writing thirty (30) calendar days as to the status of any construction 
 

B. The Contractor agrees that it shall notify the Department in writing thirty (30) days following initial start-up operation 
of the Project.  
 

C. The Contractor agrees that it shall cause the Project to be designed and constructed in accordance with the engineering 
report or facilities plan, and if applicable to the project, the plans and specifications for the Project shall be stamped 
with the seal of a licensed professional engineer and shall be signed with the personal signature of such engineer in 
compliance with Education Law §7209(1) and (2), and which have been delivered to and approved by the Department, 
as well as any amendments thereto. 

 
D. The Contractor agrees to use NYS Office Office of General Services design and construction specifications for salt 

storage construction projects.  https://online.ogs.ny.gov/DNC/MasterSpec04/MasterSpecListing.asp?Div=13 
 
 Section 133423 - Rectangular Salt Storage Structure 
 Section 133424 – Dome Salt Storage Structure  

 
E. The Contractor agrees that it shall permit the Department to participate in all its meetings and conferences with respect 

https://online.ogs.ny.gov/DNC/MasterSpec04/MasterSpecListing.asp?Div=13
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to the Project. Upon request from the Department, the Contractor must submit to the Department reports, documents, 
data, contractual documents, administrative records and other information pertinent to the Project. 
 

F. The Contractor agrees to permit representatives of the Department to have unrestricted access to the Project at all 
reasonable times, and all contracts of the Contractor for construction or operation of all or a portion of the Project shall 
contain provisions that permit such access to the Project or work relating to the Project, wherever it is in preparation or 
progress, and that contractors or subcontractors shall provide proper facilities for such access and inspection and shall 
permit extracts and copies of Project records to be made by the representatives of the Department. 

 
G. Within sixty (60) calendar days after the end of the Contract Term, or upon final completion of the Project, the 

Contractor agrees that it will deliver the following to the Department: 
 

1. A certification stating that the Project has been completed in accordance with this Contract, and constructed per the 
approved plans and specifications, and any approved amendments thereto. 

 
2. The certified “as built” plans and specifications for the Project. Any work not in accordance with the approved 

plans and specifications shall be remedied, unless such non-compliance is agreed to be waived by the Department. 
 

3. The Contractor shall retain all as-built plans and specifications for the Project for the useful life of the Project. 
 
VI.  Useful Life of Project 
 

A. In Perpetuity (Conservation easements) 
For land acquisition or conservation easements obtained for the protection of water supplies, the useful life is in 
perpetuity. 
 

B. 30 Years (wastewater treatment, and other capital projects such as salt storage facilities) 
The Contractor agrees that it is fully responsible for ensuring the proper and efficient monitoring, operation and 
maintenance of the Project satisfactory to the Department, including, but not limited, to retaining a sufficient number of 
qualified staff and ensuring performance of required tests and requirements. After completion of the Project, the 
Contractor shall, for a period of thirty (30) years unless another period of time is specified in the attached Work Plan 
(the useful life of the Project as provided in the State Finance Law §61]), operate the Project or otherwise cause the 
Project to be operated properly in a sound and economical manner and shall maintain, preserve and keep the Project, or 
cause the Project to be maintained, preserved and kept, in good repair, working order and condition and shall make, or 
cause to be made, all necessary and proper repairs, replacements and renewals from time to time, so that at all times the 
Project may be operated properly in a manner consistent with the Project performance standards contained in the 
engineering report of facilities plan for the Project, with this Contract and with the requirements of any related permit 
or other governmental approval of the Project. 
 

C. 20 Years (other nonpoint source and aquatic habitat restoration projects) 
SFL §61 provides useful life expectancies for things such as culverts and environmental restoration projects. Here the 
Contractor agrees that it is fully responsible for ensuring the proper and efficient monitoring, operation and maintenance 
of the Project satisfactory to the Department. After completion of the Project, the Contractor shall, for a period of twenty 
(20) years unless another period of time is specified in the attached Work Plan (the useful life of the Project as provided 
in the State Finance Law §61]), operate the Project or otherwise cause the Project to be operated properly in a sound 
and economical manner and shall maintain, preserve and keep the Project, or cause the Project to be maintained, 
preserved and kept, in good repair, working order and condition and shall make, or cause to be made, all necessary and 
proper repairs, replacements and renewals from time to time, so that at all times the Project may be operated properly 
in a manner consistent with the Project performance standards contained in the engineering report of facilities plan for 
the Project, with this Contract and with the requirements of any related permit or other governmental approval of the 
Project. 
 

D. 5 years (“other” projects not covered in A. of B., e.g., hydro-seeding)  
SFL §61 provides useful life expectancies for projects not otherwise specified. Any work of construction, improvement, 
or purpose not covered by other provisions of SFL§16 have a five-year useful life. Here the Contractor agrees that it is 
fully responsible for ensuring the proper and efficient monitoring, operation and maintenance of the Project satisfactory 
to the Department. After completion of the Project, the Contractor shall, for a period of five (5) years unless another 
period of time is specified in the attached Work Plan (the useful life of the Project as provided in the State Finance Law 
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§61]), operate the Project or otherwise cause the Project to be operated properly in a sound and economical manner and 
shall maintain, preserve and keep the Project, or cause the Project to be maintained, preserved and kept, in good repair, 
working order and condition and shall make, or cause to be made, all necessary and proper repairs, replacements and 
renewals from time to time, so that at all times the Project may be operated properly in a manner consistent with the 
Project performance standards contained in the engineering report of facilities plan for the Project, with this Contract 
and with the requirements of any related permit or other governmental approval of the Project.  

 
VII.  Signage 

In addition to requirements in A.1.A.XVI (Environmental Protection Fund Acknowledgement), the Department may 
require the installation of a project sign which identifies the EPF / Clean Water Infrastructure Act as a source of funding 
as outlined in the requirements and specifications attached to and made part of this contract as Attachment E. 

 
For projects with multiple funding sources the Contractor acknowledges that a portion of this grant is funded by the 
Department as a Water Quality Improvement Project. The Contractor agrees to identify the Department as a source of 
funding for this project in any communications to the public. The Department may require the installation of a project 
sign which identifies it as a source of funding as outlined in the requirements and specifications attached to and made 
part of this contract as Attachment E. 
 

VIII. Period of Eligible Costs 
Only those eligible project related costs incurred on or after May 1, 2017 will be eligible for reimbursement of grant 
funding. The eligibility of project costs for each project type is defined in the request for applications for each project 
type. 
 

IX. Planning and Design costs 
Planning and design costs for nonpoint source control and abatement projects, salt storage facilities, and aquatic habitat 
restoration projects may be considered eligible if they are associated with implementing a project. Planning and design 
costs cannot exceed 20% of the award amount. 

 
X. Nonpoint Source Pollutant Load Reduction 

For Nonpoint Source Pollution reduction projects and salt storage facilities, prior to contract execution, the Contractor 
shall provide a report of estimates of pollutant load reduction as required by the Department.  

 
XI. MS4 Lead Applicant Self-Certification 

For Municipal Separate Storm Sewer System (MS4) projects that involve more than one municipality, the lead applicant 
must certify that an Inter-Municipal Agreement or a signed commitment exists between the Lead Applicant and each 
participating MS4 stating the participating MS4’s commitment and willingness to deliver each output attributed to them 
in the contract work plan as described in Attachment F. 
 

XII. Land Acquisition Projects for source water protection pursuant to Title 33 of Article 15 of the Environmental 
Conservation Law.   
 

A. “Land acquisition projects” mean open space acquisition projects undertaken with willing sellers including, but not 
limited to, the purchase of conservation easements, undertaken by a municipality, a not-for-profit corporation, or 
purchase of conservation easements by a soil and water conservation district.   
 

B. All land acquisition projects shall be undertaken in the state of New York. 
 

C. The commissioner is authorized to provide state assistance to municipalities, not-for-profit corporations and soil and 
water conservation districts to undertake land acquisition projects for source water protection, in cooperation with 
willing sellers. Land acquisition projects for source water protection shall support, expand or enhance drinking water 
quality protection, including but not limited to aquifers, watersheds, reservoirs, lakes, rivers and streams. 
 

D. 1. Any buffer encumbered by a conservation easement acquired pursuant to ECL §15-3303 that encumbers lands used 
in agricultural production as defined in section three hundred one of the agriculture and markets law in a county 
designated state certified agricultural district created under section three hundred three of the agriculture and markets 
law may allow agricultural activity that qualifies such lands, provided such activity on such lands does not impair 



 

 
Page 17 of 19, Attachment A-1 Agency Specific Terms and Conditions                          September 2017 
 

drinking water and complies with an agricultural environmental management program plan developed by the state soil 
and water conservation committee, in partnership with the department. 
 
2. Notwithstanding any limitations provided herein on lands acquired pursuant to ECL Article 15 Title 33 a license or 
easement may be granted by the owner of such property to a public utility for a public purpose. 
 

E. 1. No state assistance may be provided pursuant to ECL §15-3303 to fund any land acquisition project which is 
undertaken by eminent domain unless such process is undertaken with a willing seller. 
 
2. The department shall not provide funding pursuant to ECL §15-3303 for any land acquisition project for source water 
protection by a not-for-profit corporation, if any town, village or city within which such a project is located, by 
resolution, within ninety days of notification by such corporation of its interest in acquiring such projects, objects to 
such acquisition. 
 

a. A not-for-profit contractor shall notify any town, village or city within which such a project is located of its 
interest in acquiring such project and inform them they have 90 days to object by resolution.  

b. A not-for-profit contractor shall provide the Department with copies of such notifications and all responses 
received from any town, village or city, or certify to the Department that no responses were received within 
90days. 

 
F. Real property acquired, developed, improved, restored or rehabilitated by or through a municipality or not-for-profit 

corporation with funds made available pursuant to ECL Article 15 Title 33 shall not be sold, leased, exchanged, donated 
or otherwise disposed of or used for other than the public purposes of ECL Article 15 Title 33 without the express 
authority of an act of the legislature, which shall provide for the substitution of other lands of equal environmental value 
and fair market value and reasonably equivalent usefulness and location to those to be discontinued, sold or disposed 
of, and such other requirements as shall be approved by the commissioner.  
 

G. If the state acquires a real property interest in land purchased by a municipality or not-for-profit with funds made 
available pursuant to ECL Article 15 Title 33, the state shall pay the fair market value of such interest less the amount 
of funding provided by the state pursuant to ECL §15-3303. 
 

H. Contractor agrees to provide the Department with a shape file suitable for locating acquired parcels on a geographical 
information system platform.  
 

I. Land Purchase and Conservation Easement Requirements 
 
The Department will thoroughly review all documentation and only reimburse for land purchases and Conservation 
Easements that provide for the protection of source water as set forth in Title 33 of Article 15 of the Environmental 
Conservation Law (ECL). The following are conditions of land acquisitions: 

a. Easement document must include all necessary requirements to fulfill the objective of ECL Article 15, Title 
33.  

b. Lands currently protected by a federal or state easement program are not eligible for funding under this grant. 
c. Conservation Easements must be acquired in perpetuity. 
d. Conservation easements must be acquired pursuant to Article 49, Title 3 of the New York State Environmental 

Conservation Law. 
e. If the property is used for activities which interfere with the accomplishment of approved purposes, the 

violating activities must cease and any resulting adverse effects must be remedied. 
f. Contractor must describe in detail protocols for stewardship, monitoring and enforcement of properties or 

easements as part of their work plan. 
g. Monitoring and enforcement of properties or easements obtained with funding from this contract may be 

performed by a subcontractor. The subcontractor’s role and responsibilities must be outlined in this contract’s 
work plan. 

h. Public access will be reviewed and approved by DEC on a case-by-case basis. The contractor must provide 
written documentation that public access would not have an impact to the drinking water supply. In the case of 
a municipality, this documentation is to be provided at the earliest date practicable but not later than 120 days 
prior to closing. In the case of a Not-for-Profit or Soil and Water Conservation District, documentation shall 
be provided concurrently with notification of the municipality of its interest in acquiring such projects. 
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i. Documentation must contain a thorough description and maps showing access points, proposed 
activities, and proximity to the water supply 

i. Contractor agrees to provide a summary of existing property conditions prior to acquisition signed by both 
seller and Contractor.   

j. Appraisals are required prior to reimbursement. Appraisals must be completed by a state general certified 
appraiser following the Uniform Standards of Professional Appraisal Practice (USPAP). Two appraisals are 
required when appraised value is over $300,000.  

k. Boundary surveys and maps are required for all properties and shall identify the protected property and any 
exclusion areas that are not protected. Surveys must be completed by a professional land surveyor licensed to 
practice in New York and must be recorded in the County Clerk’s office prior to the recording of a conservation 
easement in the County Clerk’s office. 

l. . 
i. Appraisals, surveys, titles and easement language (if applicable) will be reviewed by DEC. No 

reimbursement will be made until the final approval is given by the Department  
m.  Final approval from the Department is required  

i. prior to closing; or 
ii. in the event that the closing has already taken place, immediately following execution of this contract. 

DEC will have a minimum of 120 days to review and approve or disapprove the parcel(s) being 
proposed 

 
J. Riparian Buffer Requirements (Surface Water Supplies only)  

a. Riparian buffers must be vegetated using only native trees, shrubs and grasses appropriate for site conditions. 
b. Riparian buffers must have a minimum average width of 100 feet, measured from the edge of the streambank, 

if they are adjacent to tributaries. 
c. Riparian buffers must have a minimum average width of 300 feet, measured from the edge of the shoreline, if 

they are adjacent to reservoirs, lakes or ponds.  
d. For newly created or restored buffers, the contractor must develop and implement a maintenance plan during 

the buffer establishment period, defined as 3-5 years after planting of vegetation.   
e. Streambanks must be stable prior to creation or restoration of riparian buffers.  
f. Selective cutting of trees, removal of invasive species, or supplemental planting of trees, shrubs, or grasses are 

allowed provided they improve habitat and function of the riparian buffer or remove, mitigate, or warn against 
unreasonable harm to people, property or health of native species on or around the defined riparian buffer area. 

g. Disturbances that compromise the ecological condition of the riparian buffer area, including, but not limited 
to, livestock access to the riparian buffer, wood or timber harvesting, excessive mowing and recreational 
vehicular use must be prohibited, except as allowed by Article X11.D above. 

 
K. Wetland Requirements (Surface Water Supplies only) 

a. Project work plan must describe how the work in and near wetlands will protect drinking water supplies and 
provide improved wetland function. 

b. Work within or immediately adjacent to existing wetlands must be limited to activities that will improve 
wetland function. Disturbances that compromise ecological functions are ineligible for funding. 

c. Projects cannot mitigate for impacts to regulated wetlands. Wetland mitigation projects are ineligible for 
funding. 

d. The contractor must develop and implement a maintenance plan for any wetland creation or enhancement. The 
maintenance plan must include protocols for addressing problems for a minimum of 3 years following creation 
or enhancement. 
 

L. Eligible expenses include administrative and transactional costs (e.g. property surveys, land appraisals, staff time 
devoted to the project) and the value of the land or development rights to be acquired by the grantee. 

a. The value of the land or development rights being acquired, provided such value associated with the purchase 
of the property or purchase of a conservation easement is from an appraisal deemed acceptable by DEC. DEC 
may reimburse for purchase of land or development rights above fair market value in the limited circumstances 
where it can be demonstrated that the property has a unique resource value. This approach recognizes the fact 
that outside independent appraisals will not take into account the unique resource value of a particular parcel. 
In such circumstances, the outside independent appraisals may be merely a bench mark for determining the 
fair market value of the property. DEC has the discretion and may reimburse at a price above the highest 
approved independent appraisal provided: 1) the price was the result of documented negotiations between the 
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Grantee and the seller and 2) the Grantee demonstrated the unique resource value and how it accomplishes the 
objective of this program. 

b. Transactional costs acceptable by DEC, provided they result in final acquisition of land or perpetual 
conservation easement and/or restoration of new riparian buffers and are limited to: title reports, title insurance, 
property surveys, appraisals, certified appraisal review, easement holder and landowner’s legal fees to 
negotiate/close the conservation easement transaction and to review title reports and, as necessary, prepare title 
curatives, filing fees, or other Department-approved closing costs, map and GIS/remote sensing data, 
environmental assessments, baseline documentation reports, stewardship or management plans, easement 
stewardship fee, project specific defense liability insurance fees, property taxes, and State or local real estate 
transfer taxes. 

c. Staff salaries directly devoted to or connected to the program, excluding indirect (overhead/operating) expenses 
(Grantees will be required to document time works, tasks, pay ratio and payment, and itemize salaries according 
to job title and roles/responsibilities on the program). 

d. Riparian buffer or wetland restoration costs deemed acceptable by DEC. “Soft” streambank stabilization 
practices including but not limited to, live staking, contour wattling, erosion control matting, and root wads, 
are eligible for funding as part of riparian buffer restoration. Streambank stabilization costs cannot exceed 25% 
of the award amount.  

e. Value of contractual services provided by professional and technical personnel and consultants (i.e. 
engineering and architectural services, surveys, plans and specifications, research, design and development of 
a project, consultant and legal services directly related to a project, feasibility study for a property, etc.).  
Planning and design costs cannot exceed 20% of the award amount. 

f. Supplies and materials directly necessary to implement individual projects. 
g. Travel Costs (within New York State) directly associated and required to implement the program. 

 
M. Ineligible costs: 

a. Out-of-state travel costs, and any travel not directly required to implement the program;  
b. Program costs funded from other state and/or federal funding sources;  
c. Indirect costs, including overhead/operating expenses (space, rent, utilities);  
d. Costs incurred prior to a grant award or outside of the contract term;   
e. Endowment funds; 
f. Major capital expenditures, such as equipment or computers; 
g. Any fee or other contribution deposited to a legal defense fund other than a conservation easement defense 

liability insurance policy; 
h. Restoration projects that include hard armoring of streambanks, including stone rip rap; 
i. Wetland mitigation projects;  
j. Projects with planning and design in excess of 20% of the award amount;  
k. Construction oversight; 
l. Improvements to public access; 
m. Interest payments; and 
n. Forest management plans. 
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APPENDIX B: PROJECT REFERENCE DATA 
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APPENDIX C: REFERENCES 



CERTIFICATION OF EXPERIENCE 

I,----------HEREBY CERTIFY THAT (COMPANY ________ _ 

___________ HAS PERFORMED THE FOLLOWING WORK WITHING THE LAST 

THREE YEARS UNLESS SPECIFIED DIFFERENTLY IN THE SPECIFICATION: 

NAMES OF BUSINESS:------------ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

NAMES OF BUSINESS: ____________ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

NAMES OF BUSINESS: ____________ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

NAMES OF BUSINESS: ____________ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

NAMES OF BUSINESS: ____________ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

NAMES OF BUSINESS: ____________ CONTACT NAME: ______ _ 

ADDRESS: ____________________________ ~ 

AMOUNT OF CONTRACT: _________ TELEPHONE NO.: ________ _ 

TYPE OF WORK: FAX NO.: ___________ _ 

EMAIL ADDRESS:

EMAIL ADDRESS:

EMAIL ADDRESS:

EMAIL ADDRESS:

EMAIL ADDRESS:

EMAIL ADDRESS:
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APPENDIX D: CONFLICT OF INTEREST STATEMENT 



APPENDIX D: CONFLICT OF INTEREST STATEMENT 
 
_________________________________ (“Respondent”) 
 
Conflict of Interest Statement 
 
The owner(s), corporate members or employees of [Respondent], shall derive any personal profit or gain, directly or 
indirectly, by reason of his or her participation with the [the Town of Lewis]. Each individual shall disclose to the 
[the Town of Lewis] any personal interest or direct relationship which he or she may have and shall refrain from 
participation in any decision making in related manners.  
 
Any owner, corporate member or employee of [Respondent] who is an officer, board member, a committee member 
or staff member of a related organization shall identify his or her affiliation with such agency or agencies; further, in 
connection with any policy committee or board action specifically associated with [the Town of Lewis], he/she shall 
not participate in the decision affecting that entity and the decision must be made and/or ratified by the full board.  
At this time, I am a Board member, a committee member, or an employee of the following organizations/companies: 
 
_________________________________ 
 
_________________________________ 
 
_________________________________ 
 
 
Now this is to certify that I, except as described below, am not now nor at any time during the past year have been:  
1) A participant, directly or indirectly, in any arrangement, agreement, investment, or other activity with any vendor, 
supplier, or other party; doing business with the [the Town of Lewis] which has resulted or could result in person 
benefit to me.  
2) A recipient, directly or indirectly, of any salary payments or loans or gifts of any kind or any free service or 
discounts or other fees from or on behalf of any person or organization engaged in any transaction with the [the 
Town]. 
Any exceptions to 1 or 2 above are stated below with a full description of the transactions and of the interest, 
whether direct or indirect, which I have (or have had during the past year) in the persons or organizations having 
transactions with the [the Town of Lewis]. 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
 
 
 
Respondent:  ___________________________________________ 
 
Date:   ______________ 
 
Signature:  ___________________________________________ 
 
Printed name:  ___________________________________________  
 
Address:  ___________________________________________ 
 
Telephone:  ______________________ 
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APPENDIX E: CERTIFICATE OF AUTHORITY 



CERTIFICATE OF AUTHORITY 

(Officer other than officer executing proposal documents) 

certify that I am the------------ of the----------------
(Title) (Name of Contractor) 

---------------- a corporation, duly organized and in good standing under the 

(Law under which organized, e.g., the New York Business Corporation Law) 

named in the foregoing agreement; that-----------------------
(Person executing proposal documents) 

who signed said agreement on behalf of the Contractor was, at the time of execution, 

----------------of the Contractor; that said agreement was duly signed for 
(Title of such person) 

and in behalf of said Contractor by authority of its Board of Directors, thereunto duly authorized, and that 

such authority is in full force and effect at the date hereof. 

Signature 

STATE OF NEW YORK 
COUNTY OF ESSEX 

) SS.: 
) 

Corporate Seal 

On this _____ day of ________ , 20 __ , before me personally came _______ _ 

___________ to me known, and known to me to be the--------------

(Title) of __________________________ the corporation described in 

and which executed the above certificate, who being by me duly sworn did depose and say that he, the said __ 

-----------resides at------------------' and that he is __ _ 

___________ of said corporation and knows the corporate seal of the said corporation; that the 

seal affixed to the above certificate is such corporate seal and that it was so affixed by order of the Board of 

Directors of said corporation, and that he signed his name thereto by like order. 

Notary Public County 
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APPENDIX F: VENDOR RESPONSIBILITY QUESTIONNAIRE 
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APPENDIX G: W-9 FORM 
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APPENDIX H: NON-COLLUSION AFFIDAVIT 
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APPENDIX I: IRAN DIVESTMENT ACT COMPLIANCE 
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APPENDIX J: <INTENTIONALLY LEFT BLANK> 
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APPENDIX K: DELIVERABLES TABLE 



DELIVERABLES LUMP SUM 
PROPOSED:

HOURS OF LABOR:

Task 1) Project Schedule 
Task 2) Project Management & Coordination Meetings  (incl. MILEAGE)
Task 3) Project Permitting (as required only)
    Task 3.1) Local Agency Permitting: County Highway, Zoning, etc.
    Task 3.2) State Agency Permitting: NYS DOT, NYS DEC, NYS DOH, NYS DOL, APA, 
SHPO, THPO, etc.
    Task 3.3) Federal Agency Permitting: ACOE, EPA, HUD/OCR, NEPA, USFWS, etc.

Task 4) Program Management: Consultant & Contractor CDBG Program Requirements 
& Reporting

Task 7) Data Collection & Review (not Surveys)
Task 8) Preliminary Designs (Basis of Design for Owner / Regulatory approval)

Task 9) Schematic Designs (30% Designs to support full permitting)

Task 10) Final Designs (100% completion for Funding/Regulatory approval)
Task 11) Regulatory Agency Coordination for Plans & Specs

Task 12) Provide Compliant Construction Documents (incl. PRINTING)
Task 13) Advertise for Bidding, provide Bid Response Services (incl. PUBLISHING)

Task 14) Tabulate Bid Results

Task 15) Preconstruction Conference
Task 16) Construction Period Services: Technical Analysis & Contractor 
Payments/Submittals

Task 18) Punch List with Contractor

Task 19) Codes & Compliance Review / Certification (see Closeout Checklist)
Task 20) Engineer's Notice of Completion (Completion Certification)

POST CONSTRUCTION PHASE

GENERAL REQUIREMENTS

SCHEMATIC DESIGN PHASE

FINAL DESIGN PHASE

BIDDING PHASE

CONSTRUCTION ADMIN PHASE
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APPENDIX L: DRAFT FORM OF CONTRACT (EJCDC) 



EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 
Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers.  All rights reserved. 

 
 

AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR PROFESSIONAL SERVICES 
 

 
 

This document has important legal consequences; consultation with an attorney is encouraged with respect to its use 
or modification.  This document should be adapted to the particular circumstances of the contemplated Project and 
the controlling Laws and Regulations. 



 
 
 

Copyright © 2014: 

 

National Society of Professional Engineers 

1420 King Street, Alexandria, VA 22314-2794 

(703) 684-2882 

www.nspe.org 

 

American Council of Engineering Companies 

1015 15th Street N.W., Washington, DC 20005 

(202) 347-7474 

www.acec.org 

 

American Society of Civil Engineers 

1801 Alexander Bell Drive, Reston, VA 20191-4400 

(800) 548-2723 

www.asce.org 

 

 

The copyright for this EJCDC document is owned jointly by the three sponsoring organizations listed 
above.  The National Society of Professional Engineers is the Copyright Administrator for the EJCDC 
documents; please direct all inquiries regarding EJCDC copyrights to NSPE. 

 

NOTE: EJCDC publications may be purchased at www.ejcdc.org, or from any of the sponsoring 
organizations above. 

This Agreement has been prepared for use with EJCDC® C-700, Standard General Conditions of the Construction 
Contract, 2013 Edition.  Their provisions are interrelated, and a change in one may necessitate a change in the other.  
For guidance on the completion and use of this Agreement, see EJCDC® E-001, Commentary on the EJCDC 
Engineering Services Agreements, 2013 Edition. 

http://www.nspe.org/
http://www.acec.org/
http://www.asce.org/
http://www.ejcdc.org/
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AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR PROFESSIONAL SERVICES 
 

 
Owner and Engineer further agree as follows:   

ARTICLE 1 –  SERVICES OF ENGINEER 

1.01 Scope 

A. Engineer shall provide, or cause to be provided, the services set forth herein, in Exhibit A 
and the originating RFP response, and all revisions included as Exhibit P. 

ARTICLE 2 –  OWNER’S RESPONSIBILITIES 

2.01 General 

A. Owner shall have the responsibilities set forth herein and in Exhibit B. 

B. Owner shall pay Engineer as set forth in Article 4 and Exhibit C. 

C. Owner shall be responsible for all requirements and instructions that it furnishes to 
Engineer pursuant to this Agreement, and for the accuracy and completeness of all 
programs, reports, data, and other information furnished by Owner to Engineer pursuant to 
this Agreement.  Engineer may use and rely upon such requirements, programs, 
instructions, reports, data, and information in performing or furnishing services under this 
Agreement, subject to any express limitations or reservations applicable to the furnished 
items. 

THIS IS AN AGREEMENT effective as of  TBA (“Effective Date”) between 

 
THE TOWN OF MORIAH, NY 

 
(“Owner”) and 

 
TBA 

 
(“Engineer”). 

 
Owner's Project, of which Engineer's services under this Agreement are a part, is generally identified as follows: 
 
TOWN OF MORIAH TARBELL HILL PUMP STATION UPGRADES 

("Project"). 
Other terms used in this Agreement are defined in Article 7.  

Engineer's services under this Agreement are generally identified as follows:   
 
DESIGN THE TOWN THE UPGRADES FOR THE PUMP STATION TO DEC STANDARDS 
GENERALLY CONSISING OF STRUCTURAL ELEMENTS, EMERGENCY POWER, ELECTRICAL 
SYSTEMS, PUMPS, PIPING & CONTROLS, OPERATOR ALARMS, SAFETY RAILS & SECURITY 
FENCING. PROJECT MUST REMAIN IN NYS DEC-FUNDED COMPLIANCE, AND CAUSE TO BE 
CONSTRUCTED NO LATER THAN DECEMBER 31 2019. 
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D. Owner shall give prompt written notice to Engineer whenever Owner observes or otherwise 
becomes aware of:  

1.  any development that affects the scope or time of performance of Engineer’s services;  

2. the presence at the Site of any Constituent of Concern; or  

3. any relevant, material defect or nonconformance in: (a) Engineer’s services, (b) the Work, 
(c) the performance of any Constructor, or (d) Owner’s performance of its responsibilities 
under this Agreement. 

ARTICLE 3 –  SCHEDULE FOR RENDERING SERVICES 

3.01 Commencement 

A. Engineer is authorized to begin rendering services as of the Effective Date. 

B. The term of this agreement shall commence on December 1st, 2018 through December 
31st, 2019, time being of the essence. 

3.02 Time for Completion 

A. Engineer shall complete its obligations within a reasonable time.  Specific periods of time 
for rendering services, or specific dates by which services are to be completed, are provided 
in Exhibit A and Exhibit L, and are hereby agreed to be reasonable. 

B. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly 
and continuous progress of Engineer’s services is impaired, or Engineer’s services are 
delayed or suspended, then the time for completion of Engineer’s services, and the rates and 
amounts of Engineer’s compensation, shall be adjusted equitably.   

C. If Owner authorizes changes in the scope, extent, or character of the Project or Engineer’s 
services, then the time for completion of Engineer’s services, and the rates and amounts of 
Engineer’s compensation, shall be adjusted equitably. 

D. Owner shall make decisions and carry out its other responsibilities in a timely manner so as 
not to delay the Engineer’s performance of its services.   

E. If Engineer fails, through its own fault, to complete the performance required in this 
Agreement within the time set forth, as duly adjusted, then Owner shall be entitled, as its 
sole remedy, to the recovery of direct damages, if any, resulting from such failure. 

ARTICLE 4 –  INVOICES AND PAYMENTS 

4.01 Invoices 

A. Preparation and Submittal of Invoices:  Engineer shall prepare invoices in accordance with 
its standard invoicing practices and the terms of Exhibit C.  Engineer shall submit its 
invoices to Owner on a monthly basis prior to the Owners Town Board meeting for 
invoice approval, which is listed for public knowledge. The Town of Moriah Board 
meets on the second Thursday of each month. Invoices are due and payable within thirty 
(30) days of receipt after thirty (30) days of acceptance from the Town Board.   
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4.02 Payments 

A. Application to Interest and Principal:  Payment will be credited first to any interest owed to 
Engineer and then to principal.   

B. Failure to Pay:  If Owner fails to make any payment due Engineer for services and 
expenses within thirty (30) days after receipt of Engineer’s invoice, then: 

1. amounts due Engineer will be increased at the rate of 1.0% per month (or the maximum 
rate of interest permitted by law, if less) from said thirtieth day; and 

2. Engineer may, after giving seven (7) days written notice to Owner, suspend services 
under this Agreement until Owner has paid in full all amounts due for services, expenses, 
and other related charges.  Owner waives any and all claims against Engineer for any such 
suspension. 

3. Exceptions to this section apply when the Consultant fails to provide funding agency 
required reports and/or documents that are complete and on time; if these reports are 
not supplied as required and further specified in the Attachments hereto, the Owner 
reserves the right to withhold payment without penalty by the Consultant to ensure 
that project costs are compliant per the specified funding agency program 
requirements. 

C. Disputed Invoices:  If Owner disputes an invoice, either as to amount or entitlement, then 
Owner shall promptly advise Engineer in writing of the specific basis for doing so, may 
withhold only that portion so disputed, and must pay the undisputed portion subject to the 
terms of Paragraph 4.01.   

D. Sales or Use Taxes:  If after the Effective Date any governmental entity takes a legislative 
action that imposes additional sales or use taxes on Engineer’s services or compensation 
under this Agreement, then Engineer may invoice such additional sales or use taxes for 
reimbursement by Owner. Owner shall reimburse Engineer for the cost of such invoiced 
additional sales or use taxes; such reimbursement shall be in addition to the compensation 
to which Engineer is entitled under the terms of Exhibit C. 

ARTICLE 5 –  OPINIONS OF COST 

5.01 Opinions of Probable Construction Cost 

A. Engineer’s opinions (if any) of probable Construction Cost are to be made on the basis of 
Engineer’s experience, qualifications, and general familiarity with the construction 
industry.  However, because Engineer has no control over the cost of labor, materials, 
equipment, or services furnished by others, or over contractors’ methods of determining 
prices, or over competitive bidding or market conditions, Engineer cannot and does not 
guarantee that proposals, bids, or actual Construction Cost will not vary from opinions of 
probable Construction Cost prepared by Engineer.  If Owner requires greater assurance as 
to probable Construction Cost, then Owner agrees to obtain an independent cost estimate.  
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5.02 Designing to Construction Cost Limit 

A. If a Construction Cost limit is established between Owner and Engineer, such Construction 
Cost limit and a statement of Engineer’s rights and responsibilities with respect thereto will 
be specifically set forth in Exhibit F to this Agreement. 

5.03 Opinions of Total Project Costs 

A. The services, if any, of Engineer with respect to Total Project Costs shall be limited to 
assisting the Owner in tabulating the various categories that comprise Total Project Costs.  
Engineer assumes no responsibility for the accuracy of any opinions of Total Project Costs. 

ARTICLE 6 –  GENERAL CONSIDERATIONS 

6.01 Standards of Performance 

A. Standard of Care:  The standard of care for all professional engineering and related services 
performed or furnished by Engineer under this Agreement will be the care and skill 
ordinarily used by members of the subject profession practicing under similar 
circumstances at the same time and in the same locality.  Engineer makes no warranties, 
express or implied, under this Agreement or otherwise, in connection with any services 
performed or furnished by Engineer.  

B. Technical Accuracy:  Owner shall not be responsible for discovering deficiencies in the 
technical accuracy of Engineer’s services.  Engineer shall correct deficiencies in technical 
accuracy without additional compensation, unless such corrective action is directly 
attributable to deficiencies in Owner-furnished information. 

C. Consultants:  Engineer may retain such Consultants as Engineer deems necessary to assist 
in the performance or furnishing of the services, subject to reasonable, timely, and 
substantive objections by Owner.   

D. Reliance on Others:  Subject to the standard of care set forth in Paragraph 6.01.A, 
Engineer and its Consultants may use or rely upon design elements and information 
ordinarily or customarily furnished by others, including, but not limited to, specialty 
contractors, manufacturers, suppliers, and the publishers of technical standards.   

E. Compliance with Laws and Regulations, and Policies and Procedures: 

1. Engineer and Owner shall comply with applicable Laws and Regulations. 

2. Engineer shall comply with any and all policies, procedures, and instructions of Owner 
that are applicable to Engineer's performance of services under this Agreement and that 
Owner provides to Engineer in writing, subject to the standard of care set forth in 
Paragraph 6.01.A, and to the extent compliance is not inconsistent with professional 
practice requirements. 

a. Articles 8 & 9 NYS Labor Law: Public Works Building & Service Contracts 

b. Section 220-f of NYS Labor Law: International Boycotts 

c. Debarment/Suspension:  
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1) Exec. Order 12549 & 12689 

2) 42 USC ss 1320a-7b(f 

d. HIPA Act of 1996 

3. This Agreement is based on Laws and Regulations and Owner-provided written policies 
and procedures as of the Effective Date.  The following may be the basis for 
modifications to Owner’s responsibilities or to Engineer’s scope of services, times of 
performance, or compensation:  

a.  changes after the Effective Date to Laws and Regulations; 

b.  the receipt by Engineer after the Effective Date of Owner-provided written policies 
and procedures;  

c. changes after the Effective Date to Owner-provided written policies or procedures.  

F. Engineer shall not be required to sign any document, no matter by whom requested, that 
would result in the Engineer having to certify, guarantee, or warrant the existence of 
conditions whose existence the Engineer cannot ascertain.  Owner agrees not to make 
resolution of any dispute with the Engineer or payment of any amount due to the Engineer 
in any way contingent upon the Engineer signing any such document. 

G. The general conditions for any construction contract documents prepared hereunder 
are to be EJCDC® C-700 “Standard General Conditions of the Construction 
Contract” (2013 Edition), prepared by the Engineers Joint Contract Documents 
Committee, unless expressly indicated otherwise in Exhibit J or elsewhere in this 
Agreement. 

H. Engineer shall not at any time supervise, direct, control, or have authority over any 
Constructor’s work, nor shall Engineer have authority over or be responsible for the means, 
methods, techniques, sequences, or procedures of construction selected or used by any 
Constructor, or the safety precautions and programs incident thereto, for security or safety 
at the Site, nor for any failure of a Constructor to comply with Laws and Regulations 
applicable to that Constructor’s furnishing and performing of its work. Engineer shall not 
be responsible for the acts or omissions of any Constructor. 

I. Engineer neither guarantees the performance of any Constructor nor assumes responsibility 
for any Constructor’s, failure to furnish and perform the Work in accordance with the 
Construction Contract Documents.  

J. Engineer shall not be responsible for any decision made regarding the Construction 
Contract Documents, or any application, interpretation, clarification, or modification of the 
Construction Contract Documents, other than those made by Engineer or its Consultants. 

K. Engineer is not required to provide and does not have any responsibility for surety bonding 
or insurance-related advice, recommendations, counseling, or research, or enforcement of 
construction insurance or surety bonding requirements. 

L. Engineer’s services do not include providing legal advice or representation.   
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M. Engineer’s services do not include (1) serving as a “municipal advisor” for purposes of the 
registration requirements of Section 975 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (2010) or the municipal advisor registration rules issued by the 
Securities and Exchange Commission, or (2) advising Owner, or any municipal entity or 
other person or entity, regarding municipal financial products or the issuance of municipal 
securities, including advice with respect to the structure, timing, terms, or other similar 
matters concerning such products or issuances. 

N. While at the Site, Engineer, its Consultants, and their employees and representatives shall 
comply with the applicable requirements of Contractor's and Owner's safety programs of 
which Engineer has been informed in writing. 

O. The parties each acknowledge, covenant and agree that the relationship of the Consultant to 
the Owner shall be of an independent contractor The Consultant, in accordance with its 
status as an independent contractor, further covenants and agrees that it 

1. will conduct itself in accordance with its status as an independent contractor; 

2. will neither hold itself out as nor claim to be an officer or employee of the Owner; 

3. will not make any claim, demand, or application for any right of privilege applicable to 
an officer or an employee of the Owner, including but not limited to workers’ 
compensation benefits, unemployment insurance benefits, social security coverage or 
retirement membership or credits. 

P. The Consultant shall, during the term of this agreement, obtain and keep in full force and 
affect any and all licenses, permits and certifications required by any governmental 
authority having jurisdiction over the rendition and performance of the services to be 
furnished by the Consultant under this agreement. 

6.02 Design Without Construction Phase Services 

A. Engineer shall be responsible only for those Construction Phase services expressly required 
of Engineer in Exhibit A, Paragraph A1.05.  With the exception of such expressly 
required services, Engineer shall have no design, Shop Drawing review, or other 
obligations during construction, and Owner assumes all responsibility for the application 
and interpretation of the Construction Contract Documents, review and response to 
Contractor claims, Construction Contract administration, processing of Change Orders and 
submittals, revisions to the Construction Contract Documents during construction, 
construction observation and review, review of Contractor’s payment applications, and all 
other necessary Construction Phase administrative, engineering, and professional services.  
Owner waives all claims against the Engineer that may be connected in any way to 
Construction Phase administrative, engineering, or professional services except for those 
services that are expressly required of Engineer in Exhibit A. 

6.03 Use of Documents 

A. All Documents are instruments of service, and Engineer shall retain an ownership and 
property interest therein (including the copyright and the right of reuse at the discretion of 
the Engineer) whether or not the Project is completed.  
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B. The Consultant is to maintain all books, documents, papers, account records and other 
evidence pertaining to this work and to make such materials available at their respective 
offices at all reasonable times during the agreement and for a period up to six (6) years 
from the date of final payment under the agreement. 

C. If Engineer is required to prepare or furnish Drawings and/or Specifications under this 
Agreement, Engineer shall deliver to Owner at least two (2) original printed record versions 
of such Drawings and Specifications, signed and sealed according to applicable Laws and 
Regulations, and further provide electronic copies (e.g., PDF.) upon completion of the 
project and upon payment in full to the Engineer. 

D. Owner may make and retain copies of Documents for information and reference in 
connection with the use of the Documents on the Project.  Engineer grants Owner a limited 
license to use the Documents on the Project, extensions of the Project, and for related uses 
of the Owner, subject to receipt by Engineer of full payment due and owing for all services 
relating to preparation of the Documents, and subject to the following limitations: 
(1) Owner acknowledges that such Documents are not intended or represented to be 
suitable for use on the Project unless completed by Engineer, or for use or reuse by Owner 
or others on extensions of the Project, on any other project, or for any other use or purpose, 
without written verification or adaptation by Engineer; (2) any such use or reuse, or any 
modification of the Documents, without written verification, completion, or adaptation by 
Engineer, as appropriate for the specific purpose intended, will be at Owner’s sole risk and 
without liability or legal exposure to Engineer or to its officers, directors, members, 
partners, agents, employees, and Consultants; (3) Owner shall indemnify and hold harmless 
Engineer and its officers, directors, members, partners, agents, employees, and Consultants 
from all claims, damages, losses, and expenses, including attorneys’ fees, arising out of or 
resulting from any use, reuse, or modification of the Documents without written 
verification, completion, or adaptation by Engineer; and (4) such limited license to Owner 
shall not create any rights in third parties. THIS PROVISION SHALL NOT APPLY TO 
SURVEY AND MAPPING PRODUCTS THAT WILL REMAIN THE PROPERTY 
OF THE OWNER AT PROJECT COMPLETION. 

E. If Engineer at Owner’s request verifies the suitability of the Documents, completes them, or 
adapts them for extensions of the Project or for any other purpose, then Owner shall 
compensate Engineer at rates or in an amount to be agreed upon by Owner and Engineer. 

6.04 Electronic Transmittals  

A. Owner and Engineer may transmit, and shall accept, Project-related correspondence, 
Documents, text, data, drawings, information, and graphics, in electronic media or digital 
format, either directly, or through access to a secure Project website, in accordance with a 
mutually agreeable protocol.  

B. If this Agreement does not establish protocols for electronic or digital transmittals, then 
Owner and Engineer shall jointly develop such protocols.  

C. When transmitting items in electronic media or digital format, the transmitting party makes 
no representations as to long term compatibility, usability, or readability of the items 
resulting from the recipient’s use of software application packages, operating systems, or 
computer hardware differing from those used in the drafting or transmittal of the items, or 
from those established in applicable transmittal protocols. 
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6.05 Insurance 

A. Engineer shall procure and maintain insurance as set forth in Exhibit G. Engineer shall 
cause Owner to be listed as an additional insured on any applicable general liability 
insurance policy carried by Engineer.   

B. Owner shall procure and maintain insurance as set forth in Exhibit G. Owner shall cause 
Engineer and its Consultants to be listed as additional insureds on any general liability 
policies carried by Owner, which are applicable to the Project. 

C. Owner shall require Contractor to purchase and maintain policies of insurance covering 
workers' compensation, general liability, motor vehicle damage and injuries, and other 
insurance necessary to protect Owner's and Engineer's interests in the Project.  Owner shall 
require Contractor to cause Engineer and its Consultants to be listed as additional insureds 
with respect to such liability insurance purchased and maintained by Contractor for the 
Project. 

D. Owner and Engineer shall each deliver to the other certificates of insurance evidencing the 
coverages indicated in Exhibit G. Such certificates shall be furnished prior to 
commencement of Engineer’s services and at renewals thereafter during the life of the 
Agreement. 

E. All policies of property insurance relating to the Project, including but not limited to any 
builder’s risk policy, shall allow for waiver of subrogation rights and contain provisions to 
the effect that in the event of payment of any loss or damage the insurers will have no rights 
of recovery against any insured thereunder or against Engineer or its Consultants. Owner 
and Engineer waive all rights against each other, Contractor, the Consultants, and the 
respective officers, directors, members, partners, employees, agents, consultants, and 
subcontractors of each and any of them, for all losses and damages caused by, arising out 
of, or resulting from any of the perils or causes of loss covered by any builder’s risk policy 
and any other property insurance relating to the Project. Owner and Engineer shall take 
appropriate measures in other Project-related contracts to secure waivers of rights consistent 
with those set forth in this paragraph.  

F. All policies of insurance shall contain a provision or endorsement that the coverage 
afforded will not be canceled or reduced in limits by endorsement, and that renewal will not 
be refused, until at least ten (10) days prior written notice has been given to the primary 
insured. Upon receipt of such notice, the receiving party shall promptly forward a copy of 
the notice to the other party to this Agreement.  

G. At any time, Owner may request that Engineer or its Consultants, at Engineers’ sole 
expense, provide additional insurance coverage, increased limits, or revised deductibles that 
are more protective than those specified in Exhibit G.  If so requested by Owner, and if 
commercially available, Engineer shall obtain and shall require its Consultants to obtain 
such additional insurance coverage, different limits, or revised deductibles for such periods 
of time as requested by Owner, and Exhibit G will be supplemented to incorporate these 
requirements. 

6.06 Suspension and Termination 

A. Suspension: 
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1. By Owner:  Owner may suspend the Project for up to ninety (90) days upon seven (7) 
days written notice to Engineer.   

2. By Engineer:  Engineer may, after giving seven (7) days written notice to Owner, 
suspend services under this Agreement if Owner has failed to pay Engineer for invoiced 
services and expenses, as set forth in Paragraph 4.02.B, or in response to the presence of 
Constituents of Concern at the Site, as set forth in Paragraph 6.10.D.  

B. Termination:  The obligation to provide further services under this Agreement may be 
terminated: 

1. For cause, 

a. by either party upon thirty (30) days written notice in the event of substantial failure 
by the other party to perform in accordance with the terms hereof through no fault of 
the terminating party. 

b. by Engineer: 

1) upon seven (7) days written notice if Owner demands that Engineer furnish or 
perform services contrary to Engineer’s responsibilities as a licensed 
professional; or  

2) upon seven (7) days written notice if the Engineer’s services for the Project are 
delayed or suspended for more than ninety (90) days for reasons beyond 
Engineer’s control, or as the result of the presence at the Site of undisclosed 
Constituents of Concern, as set forth in Paragraph 6.10.D. 

3) Engineer shall have no liability to Owner on account of such termination. 

4) In the event of such termination, Engineer is still liable to provide copies of 
any project drawings, specifications, mapping and any other developed 
Work that the Owner has paid for in the period of performance. 

c. Notwithstanding the foregoing, this Agreement will not terminate under 
Paragraph 6.06.B.1.a if the party receiving such notice begins, within seven (7) 
days of receipt of such notice, to correct its substantial failure to perform and 
proceeds diligently to cure such failure within no more than thirty (30) days of 
receipt thereof; provided, however, that if and to the extent such substantial failure 
cannot be reasonably cured within such thirty (30) day period, and if such party has 
diligently attempted to cure the same and thereafter continues diligently to cure the 
same, then the cure period provided for herein shall extend up to, but in no case more 
than, sixty (60) days after the date of receipt of the notice. 

2. For convenience, by Owner effective upon Engineer’s receipt of notice from Owner.   

C. Effective Date of Termination:  The terminating party under Paragraph 6.06.B may set the 
effective date of termination at a time up to thirty (30) days later than otherwise provided 
to allow Engineer to demobilize personnel and equipment from the Site, to complete tasks 
whose value would otherwise be lost, to prepare notes as to the status of completed and 
uncompleted tasks, and to assemble Project materials in orderly files. 

D. Payments Upon Termination: 
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1. In the event of any termination under Paragraph 6.06, Engineer will be entitled to 
invoice Owner and to receive full payment for all services performed or furnished in 
accordance with this Agreement and all Reimbursable Expenses incurred through the 
effective date of termination.  Upon making such payment, Owner shall have the limited 
right to the use of Documents, other than survey and Mapping products for which the 
Owner will have unfettered use, at Owner’s sole risk, subject to the provisions of 
Paragraph 6.03. 

2. In the event of termination by Owner for convenience or by Engineer for cause, Engineer 
shall be entitled, in addition to invoicing for those items identified in Paragraph 
6.06.D.1, to invoice Owner and receive payment of a reasonable amount for services and 
expenses directly attributable to termination, both before and after the effective date of 
termination, such as reassignment of personnel, costs of terminating contracts with 
Engineer’s Consultants, and other related close-out costs, using methods and rates for 
Additional Services as set forth in Exhibit C. 

6.07 Controlling Law 

A. This Agreement is to be governed by the Laws and Regulations of the state in which the 
Project is located: TOWN OF MORIAH, ESSEX COUNTY, NEW YORK, and any 
and all disputes shall be brought to the Essex County Supreme Court, Essex County, 
NY. 

6.08 Successors, Assigns, and Beneficiaries 

A. Owner and Engineer are hereby bound and the successors, executors, administrators, and 
legal representatives of Owner and Engineer (and to the extent permitted by Paragraph 
6.08.B the assigns of Owner and Engineer) are hereby bound to the other party to this 
Agreement and to the successors, executors, administrators and legal representatives (and 
said assigns) of such other party, in respect of all covenants, agreements, and obligations of 
this Agreement. 

B. Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest 
(including, but without limitation, money that is due or may become due) in this Agreement 
without the written consent of the other party, except to the extent that any assignment, 
subletting, or transfer is mandated by law.  Unless specifically stated to the contrary in any 
written consent to an assignment, no assignment will release or discharge the assignor from 
any duty or responsibility under this Agreement. 

C. Unless expressly provided otherwise in this Agreement: 

1. Nothing in this Agreement shall be construed to create, impose, or give rise to any duty 
owed by Owner or Engineer to any Constructor, other third-party individual or entity, or 
to any surety for or employee of any of them. 

2. All duties and responsibilities undertaken pursuant to this Agreement will be for the sole 
and exclusive benefit of Owner and Engineer and not for the benefit of any other party.   

3. Owner agrees that the substance of the provisions of this Paragraph 6.08.C shall appear 
in the Construction Contract Documents. 
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6.09 Dispute Resolution 

A. Owner and Engineer agree to negotiate all disputes between them in good faith for a period 
of thirty (30) days from the date of notice prior to invoking the procedures of Exhibit H or 
other provisions of this Agreement or exercising their rights at law.   

B. No Exhibit H is included. 

C. After the thirty (30) day period for mutual negotiation has expired or the process has 
failed, then disputes, including breach or alleged breach thereof, may not be submitted 
to binding arbitration. Instead, the dispute must be heard in the Essex County 
Supreme Court or any other court of competent jurisdiction within Essex County, NY 

D. If the parties fail to resolve a dispute through negotiation under Paragraph 6.09.A, then 
either or both may invoke the procedures of Exhibit H.  If Exhibit H is not included, or if 
no dispute resolution method is specified in Exhibit H, then the parties may exercise their 
rights at law.   

6.10 Environmental Condition of Site 

A. Owner represents to Engineer that as of the Effective Date to the best of Owner’s 
knowledge no Constituents of Concern, other than those disclosed in writing to Engineer, 
exist at or adjacent to the Site.   

B. If Engineer encounters or learns of an undisclosed Constituent of Concern at the Site, then 
Engineer shall notify (1) Owner and (2) appropriate governmental officials if Engineer 
reasonably concludes that doing so is required by applicable Laws or Regulations. 

C. It is acknowledged by both parties that Engineer’s scope of services does not include any 
services related to unknown or undisclosed Constituents of Concern.  If Engineer or any 
other party encounters, uncovers, or reveals an undisclosed Constituent of Concern, then 
Owner shall promptly determine whether to retain a qualified expert to evaluate such 
condition or take any necessary corrective action. 

D. If investigative or remedial action, or other professional services, are necessary with respect 
to undisclosed Constituents of Concern, or if investigative or remedial action beyond that 
reasonably contemplated is needed to address a disclosed or known Constituent of Concern, 
then Engineer may, at its option and without liability for consequential or any other 
damages, suspend performance of services on the portion of the Project affected thereby 
until such portion of the Project is no longer affected.  

E. If the presence at the Site of undisclosed Constituents of Concern adversely affects the 
performance of Engineer’s services under this Agreement, then the Engineer shall have the 
option of (1) accepting an equitable adjustment in its compensation or in the time of 
completion, or both; or (2) terminating this Agreement for cause on seven (7) days’ notice. 

F. Owner acknowledges that Engineer is performing professional services for Owner and that 
Engineer is not and shall not be required to become an "owner," “arranger,” “operator,” 
“generator,” or “transporter” of hazardous substances, as defined in the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA), as amended, which 
are or may be encountered at or near the Site in connection with Engineer’s activities under 
this Agreement. 
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6.11 Indemnification and Mutual Waiver 

A. Indemnification by Engineer:  To the fullest extent permitted by Laws and Regulations, 
Engineer shall indemnify and hold harmless Owner, and Owner’s officers, directors, 
members, partners, agents, consultants, and employees, from losses, damages, and 
judgments (including reasonable consultants’ and attorneys’ fees and expenses) arising 
from third-party claims or actions relating to the Project, provided that any such claim, 
action, loss, damages, or judgment is attributable to bodily injury, sickness, disease, or 
death, or to injury to or destruction of tangible property (other than the Work itself), 
including the loss of use resulting therefrom, but only to the extent caused by any negligent 
act or omission of Engineer or Engineer’s officers, directors, members, partners, agents, 
employees, or Consultants. This indemnification provision is subject to and limited by 
the provisions, if any, agreed to by Owner and Engineer in Exhibit I, “Limitations of 
Liability." 

B. Indemnification by Owner:  Owner shall indemnify and hold harmless Engineer and its 
officers, directors, members, partners, agents, employees, and Consultants as required by 
Laws and Regulations and to the extent (if any) required in Exhibit I, “Limitations of 
Liability.” 

C. Environmental Indemnification:  To the fullest extent permitted by Laws and Regulations, 
Owner shall indemnify and hold harmless Engineer and its officers, directors, members, 
partners, agents, employees, and Consultants from all claims, costs, losses, damages, 
actions, and judgments (including reasonable consultants’ and attorneys fees and expenses) 
caused by, arising out of, relating to, or resulting from a Constituent of Concern at, on, or 
under the Site, provided that (1) any such claim, cost, loss, damages, action, or judgment is 
attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of 
tangible property (other than the Work itself), including the loss of use resulting therefrom, 
and (2) nothing in this paragraph shall obligate Owner to indemnify any individual or entity 
from and against the consequences of that individual's or entity's own negligence or willful 
misconduct. 

D. No Defense Obligation:  The indemnification commitments in this Agreement do not 
include a defense obligation by the indemnitor unless such obligation is expressly stated. 

E. Percentage Share of Negligence:  To the fullest extent permitted by Laws and Regulations,  
a party’s total liability to  the other party and anyone claiming by, through, or under the 
other party for any  cost, loss, or damages caused in part by the negligence of the party and 
in part by the negligence of  the other party or any other negligent entity or individual, shall 
not exceed the percentage share that the party’s negligence bears to the total negligence of 
Owner, Engineer, and all other negligent entities and individuals. 

F. Mutual Waiver:  To the fullest extent permitted by Laws and Regulations, Owner and 
Engineer waive against each other, and the other’s employees, officers, directors, members, 
agents, insurers, partners, and consultants, any and all claims for or entitlement to special, 
incidental, indirect, or consequential damages arising out of, resulting from, or in any way 
related to this Agreement or the Project, from any cause or causes.   
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6.12 Records Retention 

A. Engineer shall establish and maintain complete and accurate books, records, documents, 
accounts & other evidence directly pertinent to performance under this contract of the 
Consultant on file in legible form, for a period of six (6) years following completion or 
termination of its services under each Task Order plus the year in which the Work was 
completed; all Documents, records (including cost records), and design calculations related 
to Consultant’s services or pertinent to Consultant’s performance under this Agreement.   

B. Upon Owner’s request, Consultant shall provide access to the Records during normal 
business hours at an office of the Consultant in the State of New York; if not such office is 
available, then at a mutually agreeable venue for the purposes of inspection, auditing and 
copying. Consultant will also ensure the ability to send and utilize electronic/digital files of 
the same of more efficient transference of Records, per Paragraph 6.04.  a copy of any 
such item to Owner at cost. 

C. The Owner shall take reasonable steps to protect from public disclosure any of the records 
which are exempt from disclosure under Section 87 of the Public Officers Law (The 
“Statute”) provided that: (1) the Consultant shall timely inform an appropriate Owner 
official, in writing, that said records should not be disclosed; and (2) said records shall be 
sufficiently identified and designation of said records as exempt under the statute is 
reasonable. Nothing contained herein shall diminish, or in any way affect, the Owners’ 
right to discovery in any pending or future litigation. 

6.13 Miscellaneous Provisions  

A. Notices:  Any notice required under this Agreement will be in writing, addressed to the 
appropriate party at its address on the signature page and given personally, by registered or 
certified mail postage prepaid, or by a commercial courier service.  All notices shall be 
effective upon the date of receipt. 

B. Survival:  All express representations, waivers, indemnifications, and limitations of liability 
included in this Agreement will survive its completion or termination for any reason. 

C. Severability:  Any provision or part of the Agreement held to be void or unenforceable 
under any Laws or Regulations shall be deemed stricken, and all remaining provisions shall 
continue to be valid and binding upon Owner and Engineer, which agree that the 
Agreement shall be reformed to replace such stricken provision or part thereof with a valid 
and enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

D. Waiver:  A party’s non-enforcement of any provision shall not constitute a waiver of that 
provision, nor shall it affect the enforceability of that provision or of the remainder of this 
Agreement. 

E. Accrual of Claims:  To the fullest extent permitted by Laws and Regulations, all causes of 
action arising under this Agreement shall be deemed to have accrued, and all statutory 
periods of limitation shall commence, no later than the date of Substantial Completion. 

F. Discrimination Prohibited:  The services to be furnished and rendered under this agreement 
by the Consultant shall be available to any and all residents of Essex County without regard 
to race, color, creed, sex, religion, national or ethnic origin, handicap, or source of payment; 
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and under no circumstances shall a resident’s financial ability to pay for the services 
provided be considered unless such consideration is allowed by State and/or Federal law, 
rule, or regulation. 

G. Non-Discrimination in Employment: The consultant will not discriminate against any 
employee or applicant for employment because of race, color, creed, sex, religion, national 
or ethnic origin, disability, or marital status. In the event that this is a contract to be 
performed in whole or in part within the State of New York for (a) the construction, 
alteration or repair of any public building or public work, (b) for the manufacture, sale of 
distribution of materials, equipment of supplies, (c) for building service, the Consultant 
agrees that neither it nor its subcontractors shall, by any race, color, creed, sex, religion, 
national or ethnic origin, handicap, or marital status: 

a. Discriminate in hiring against any citizen who is qualified and available to perform 
the work; or 

b. Discriminate against or intimidate any employee hired for the performance of work 
under the contract. 

ARTICLE 7 –  DEFINITIONS 

7.01 Defined Terms 

A. Wherever used in this Agreement (including the Exhibits hereto) terms (including the 
singular and plural forms) printed with initial capital letters have the meanings indicated in 
the text above, in the exhibits, or in the following definitions: 

1. Addenda—Written or graphic instruments issued prior to the opening of bids which 
clarify, correct, or change the bidding requirements or the proposed Construction Contract 
Documents. 

2. Additional Services—The services to be performed for or furnished to Owner by Engineer 
in accordance with Part 2 of Exhibit A of this Agreement. 

3. Agreement—This written contract for professional services between Owner and Engineer, 
including all exhibits identified in Paragraph 8.01 and any duly executed amendments. 

4. Application for Payment—The form acceptable to Engineer which is to be used by 
Contractor during the course of the Work in requesting progress or final payments and 
which is to be accompanied by such supporting documentation as is required by the 
Construction Contract. 

5. Basic Services—The services to be performed for or furnished to Owner by Engineer in 
accordance with Part 1 of Exhibit A of this Agreement. 

6. Change Order—A document which is signed by Contractor and Owner and authorizes an 
addition, deletion, or revision in the Work or an adjustment in the Construction Contract 
Price or the Construction Contract Times, or other revision to the Construction Contract, 
issued on or after the effective date of the Construction Contract.  

7. Change Proposal—A written request by Contractor, duly submitted in compliance with 
the procedural requirements set forth in the Construction Contract, seeking an adjustment 
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in Construction Contract Price or Construction Contract Times, or both; contesting an 
initial decision by Engineer concerning the requirements of the Construction Contract 
Documents or the acceptability of Work under the Construction Contract Documents; 
challenging a set-off against payments due; or seeking other relief with respect to the 
terms of the Construction Contract. 

8. Constituent of Concern—Asbestos, petroleum, radioactive material, polychlorinated 
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material 
of any nature whatsoever that is or becomes listed, regulated, or addressed pursuant to (a) 
the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. 
§§9601 et seq. (“CERCLA”); (b) the Hazardous Materials Transportation Act, 49 U.S.C. 
§§5501 et seq.; (c) the Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et 
seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the 
Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the Clean Air Act, 42 U.S.C. §§7401 et 
seq.; or (g) any other federal, State, or local statute, law, rule, regulation, ordinance, 
resolution, code, order, or decree regulating, relating to, or imposing liability or standards 
of conduct concerning, any hazardous, toxic, or dangerous waste, substance, or material. 

9. Construction Contract—The entire and integrated written contract between the Owner 
and Contractor concerning the Work. 

10. Construction Contract Documents—Those items designated as “Contract Documents” in 
the Construction Contract, and which together comprise the Construction Contract.   

11. Construction Contract Price—The money that Owner has agreed to pay Contractor for 
completion of the Work in accordance with the Construction Contract Documents. 

12. Construction Contract Times—The number of days or the dates by which Contractor 
shall: (a) achieve milestones, if any, in the Construction Contract; (b) achieve Substantial 
Completion; and (c) complete the Work.  

13. Construction Cost—The cost to Owner of the construction of those portions of the entire 
Project designed or specified by or for Engineer under this Agreement, including 
construction labor, services, materials, equipment, insurance, and bonding costs, and 
allowances for contingencies.  Construction Cost does not include costs of services of 
Engineer or other design professionals and consultants; cost of land or rights-of-way, or 
compensation for damages to property; Owner’s costs for legal, accounting, insurance 
counseling, or auditing services; interest or financing charges incurred in connection with 
the Project; or the cost of other services to be provided by others to Owner. Construction 
Cost is one of the items comprising Total Project Costs. 

14. Constructor—Any person or entity (not including the Engineer, its employees, agents, 
representatives, and Consultants), performing or supporting construction activities 
relating to the Project, including but not limited to Contractors, Subcontractors, Suppliers, 
Owner’s work forces, utility companies, other contractors, construction managers, testing 
firms, shippers, and truckers, and the employees, agents, and representatives of any or all 
of them.  

15. Consultants—Individuals or entities having a contract with Engineer to furnish services 
with respect to this Project as Engineer’s independent professional associates and 
consultants; subcontractors; or vendors.  
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16. Contractor—The entity or individual with which Owner enters into a Construction 
Contract. 

17. Documents—Data, reports, Drawings, Specifications, Record Drawings, building 
information models, civil integrated management models, and other deliverables, whether 
in printed or electronic format, provided or furnished in appropriate phases by Engineer to 
Owner pursuant to this Agreement. 

18. Drawings—That part of the Construction Contract Documents that graphically shows the 
scope, extent, and character of the Work to be performed by Contractor.   

19. Effective Date—The date indicated in this Agreement on which it becomes effective, but 
if no such date is indicated, the date on which this Agreement is signed and delivered by 
the last of the parties to sign and deliver. 

20. Engineer—The individual or entity named as such in this Agreement. 

21. Field Order—A written order issued by Engineer which requires minor changes in the 
Work but does not change the Construction Contract Price or the Construction Contract 
Times. 

22. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules, 
regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, 
authorities, and courts having jurisdiction. 

23. Owner—The individual or entity named as such in this Agreement and for which 
Engineer's services are to be performed.  Unless indicated otherwise, this is the same 
individual or entity that will enter into any Construction Contracts concerning the Project. 

24. Project—The total undertaking to be accomplished for Owner by engineers, contractors, 
and others, including planning, study, design, construction, testing, commissioning, and 
start-up, and of which the services to be performed or furnished by Engineer under this 
Agreement are a part. 

25. Record Drawings—Drawings depicting the completed Project, or a specific portion of the 
completed Project, prepared by Engineer as an Additional Service and based on 
Contractor's record copy of all Drawings, Specifications, Addenda, Change Orders, Work 
Change Directives, Field Orders, and written interpretations and clarifications, as 
delivered to Engineer and annotated by Contractor to show changes made during 
construction. 

26. Reimbursable Expenses—The expenses incurred directly by Engineer in connection with 
the performing or furnishing of Basic Services and Additional Services for the Project.  

27. Resident Project Representative—The authorized representative of Engineer assigned to 
assist Engineer at the Site during the Construction Phase.  As used herein, the term 
Resident Project Representative or "RPR" includes any assistants or field staff of Resident 
Project Representative. The duties and responsibilities of the Resident Project 
Representative, if any, are as set forth in Exhibit D.  
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28. Samples—Physical examples of materials, equipment, or workmanship that are 
representative of some portion of the Work and that establish the standards by which such 
portion of the Work will be judged. 

29. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 
information that are specifically prepared or assembled by or for Contractor and 
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether 
approved or not, are not Drawings and are not Construction Contract Documents. 

30. Site—Lands or areas to be indicated in the Construction Contract Documents as being 
furnished by Owner upon which the Work is to be performed, including rights-of-way 
and easements, and such other lands furnished by Owner which are designated for the use 
of Contractor. 

31. Specifications—The part of the Construction Contract Documents that consists of written 
requirements for materials, equipment, systems, standards, and workmanship as applied 
to the Work, and certain administrative requirements and procedural matters applicable to 
the Work.  

32. Subcontractor—An individual or entity having a direct contract with Contractor or with 
any other Subcontractor for the performance of a part of the Work.  

33. Substantial Completion—The time at which the Work (or a specified part thereof) has 
progressed to the point where, in the opinion of Engineer, the Work (or a specified part 
thereof) is sufficiently complete, in accordance with the Construction Contract 
Documents, so that the Work (or a specified part thereof) can be utilized for the purposes 
for which it is intended. The terms “substantially complete” and “substantially 
completed” as applied to all or part of the Work refer to Substantial Completion thereof. 

34. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor 
having a direct contract with Contractor or with any Subcontractor to furnish materials or 
equipment to be incorporated in the Work by Contractor or a Subcontractor. 

35. Total Project Costs—The total cost of planning, studying, designing, constructing, 
testing, commissioning, and start-up of the Project, including Construction Cost and all 
other Project labor, services, materials, equipment, insurance, and bonding costs, 
allowances for contingencies, and the total costs of services of Engineer or other design 
professionals and consultants, together with such other Project-related costs that Owner 
furnishes for inclusion, including but not limited to cost of land, rights-of-way, 
compensation for damages to properties, Owner’s costs for legal, accounting, insurance 
counseling, and auditing services, interest and financing charges incurred in connection 
with the Project, and the cost of other services to be provided by others to Owner.  

36. Work—The entire construction or the various separately identifiable parts thereof required 
to be provided under the Construction Contract Documents.  Work includes and is the 
result of performing or providing all labor, services, and documentation necessary to 
produce such construction; furnishing, installing, and incorporating all materials and 
equipment into such construction; and may include related services such as testing, start-
up, and commissioning, all as required by the Construction Contract Documents. 
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37. Work Change Directive—A written directive to Contractor issued on or after the effective 
date of the Construction Contract, signed by Owner and recommended by Engineer, 
ordering an addition, deletion, or revision in the Work. 

B. Day: 

1. The word “day” means a calendar day of 24 hours measured from midnight to the next 
midnight. 

ARTICLE 8 –  EXHIBITS AND SPECIAL PROVISIONS 

8.01 Exhibits Included: 

A. Exhibit A, Engineer’s Services.  

B. Exhibit B, Owner’s Responsibilities.  

C. Exhibit C, Payments to Engineer for Services and Reimbursable Expenses.  

D. Exhibit D, Duties, Responsibilities and Limitations of Authority of Resident Project 
Representative.  

E. Exhibit E, EJCDC Notice of Acceptability of Work.  

F. Exhibit F, Construction Cost Limit. 

G. Exhibit G, Insurance.  

H. Exhibit H, Dispute Resolution. 

I. Exhibit I, Limitations of Liability.  

J. Exhibit J, Special Provisions – Additional Terms & Conditions to Agreement. 

K. Exhibit K, EJCDC Amendment to Owner-Engineer Agreement.  

L. Exhibit L, Project Schedule. 

M. Exhibit M, Funding Program Requirements. 

N. Exhibit N, EJCDC Contractor Payment Application. (For Inclusion at Bidding) 

O. Exhibit O, Project Closeout Checklist. (For inclusion at Bidding) 

P. Exhibit P, Engineer’s Originating Proposal Excerpt. 

 
8.02 Total Agreement 

A. This Agreement, (together with the exhibits included above) constitutes the entire 
agreement between Owner and Engineer and supersedes all prior written or oral 
understandings.  This Agreement may only be amended, supplemented, modified, or 
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canceled by a written instrument duly executed by both parties. Amendments should be 
based whenever possible on the format of Exhibit K to this Agreement. 

8.03 Designated Representatives 

A. With the execution of this Agreement, Engineer and Owner shall designate specific 
individuals to act as Engineer’s and Owner’s representatives with respect to the services to 
be performed or furnished by Engineer and responsibilities of Owner under this Agreement.  
Such an individual shall have authority to transmit instructions, receive information, and 
render decisions relative to this Agreement on behalf of the respective party whom the 
individual represents.  

8.04 Engineer's Certifications 

A. Engineer certifies that it has not engaged in corrupt, fraudulent, or coercive practices in 
competing for or in executing the Agreement.  For the purposes of this Paragraph 8.04: 

1. "corrupt practice" means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the selection process or in the 
Agreement execution; 

2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to 
influence the selection process or the execution of the Agreement to the detriment of 
Owner, or (b) to deprive Owner of the benefits of free and open competition; 

3. "coercive practice" means harming or threatening to harm, directly or indirectly, persons 
or their property to influence their participation in the selection process or affect the 
execution of the Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of 
which is indicated on page 1. 
 
Owner:  TOWN OF MORIAH  Engineer:  TBA 
   
 
 
By: 

 
 
 

  
 
By: 

 
 
 

 
Print name: 

 
HON. THOMAS SCOZZAFAVA 

  
Print name:  

 
 

 
Title: 

  
TOWN SUPERVISOR 

  
Title: 

 
 

 
 
Date Signed: 

 
 

  
Date  
Signed: 

 
 

   
 Engineer License or Firm's Certificate No. (if required):  

 
 

 State of:  NEW YORK 
   
Address for Owner’s receipt of notices:  Address for Engineer’s receipt of notices: 
   
38 PARK PLACE, SUITE 1    
 
PORT HENRY, NY 12974 

  
 

 
Designated Representative (Paragraph 8.03.A): 

  
Designated Representative (Paragraph 8.03.A): 

 
Rob Wick, PMP 

  
 

   
Title: Project Management Specialist  Title:  
 
Phone Number: 

 
(518) 873-3426 

  
Phone Number: 

 
 

 
E-Mail Address: 

 
rwick@co.essex.ny.us 

  
E-Mail Address: 
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This is EXHIBIT A, consisting of 17 pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 

Engineer’s Services 
 
Article 1 of the Agreement is supplemented to include the following agreement of the parties.   
 
Engineer shall provide Basic and Additional Services as set forth below. 
 
PART 1 – BASIC SERVICES 

A1.01 General Requirements: 

A. Engineer shall provide: 

1. Project Schedule.  

a. Produce a project schedule in Gantt chart format at the start of the project as a 
baseline and continue to keep the schedule updated throughout project.  

b. Provide updates to the Owner for any changes to the schedule that may impact the 
timely execution of the project per the terms of the contract.  

2. Project & Program Management: 

a. Conduct bi-weekly progress meetings, a minimum of one (1) project meeting per 
month, through all phases of design and construction; Engineer will notify Owner of 
any additional meetings required, whether they be informal, formal or official Board 
Meetings to pass various Resolutions. 

b. Engineer will keep all meeting minutes and distribute to attendees. 

c. Engineer will coordinate with Owner (or Owner’s Designated Representative) for 
necessary permits. 

d. Ensure Engineer’s own contract is compliant by the Owners’ funding program 
requirements, and produce all necessary reports required.  

e. Ensure that Owners’ Contractors contracts are also compliant per the Owners’ 
funding program requirements, and all necessary reports required are produced. 

Study and Report Phase 

B. Engineer shall: 

1. Consult with Owner to define and clarify Owner’s requirements for the Project, including 
design objectives and constraints, space, capacity and performance requirements, 
flexibility, and expandability, and any budgetary limitations, and identify available data, 
information, reports, facilities plans, and site evaluations.   
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a. If Owner has already identified one or more potential solutions to meet its Project 
requirements, then proceed with the study and evaluation of such potential solutions:  

b. If Owner has not identified specific potential solutions for study and evaluation, then 
assist Owner in determining whether Owner’s requirements, and available data, 
reports, plans, and evaluations, point to a single potential solution for Engineer’s 
study and evaluation, or are such that it will be necessary for Engineer to identify, 
study, and evaluate multiple potential solutions.  

c. If it is necessary for Engineer to identify, study, and evaluate multiple potential 
solutions, then identify [    ] [insert specific number] alternative solutions potentially 
available to Owner, unless Owner and Engineer mutually agree that some other 
specific number of alternatives should be identified, studied, and evaluated. 

2. Identify potential solution(s) to meet Owner’s Project requirements, as needed. 

3.  Study and evaluate the potential solution(s) to meet Owner’s Project requirements.  

4. Visit the Site, or potential Project sites, to review existing conditions and facilities, unless 
such visits are not necessary or applicable to meeting the objectives of the Study and 
Report Phase.  

5. Advise Owner of any need for Owner to obtain, furnish, or otherwise make available to 
Engineer additional Project-related data and information, for  Engineer’s use in the study 
and evaluation of potential solution(s) to Owner’s Project requirements, and preparation 
of a related report. 

6. After consultation with Owner, recommend to Owner the solution(s) which in Engineer’s 
judgment meet Owner’s requirements for the Project. 

7. Identify, consult with, and analyze requirements of governmental authorities having 
jurisdiction to approve the portions of the Project to be designed or specified by Engineer, 
including but not limited to mitigating measures identified in an environmental 
assessment for the Project. 

8.  Prepare a report (the “Report”) which will, as appropriate, contain schematic layouts, 
sketches, and conceptual design criteria with appropriate exhibits to indicate the agreed-to 
requirements, considerations involved, and Engineer’s recommended solution(s). For 
each recommended solution Engineer will provide the following, which will be separately 
itemized:  opinion of probable Construction Cost; proposed allowances for contingencies; 
the estimated total costs of design, professional, and related services to be provided by 
Engineer and its Consultants; and, on the basis of information furnished by Owner, a 
tabulation of other items and services included within the definition of Total Project 
Costs. 

9. Advise Owner of any need for Owner to provide data or services of the types described in 
Exhibit B, for use in Project design, or in preparation for Contractor selection and 
construction.   

10. When mutually agreed, assist Owner in evaluating the possible use of building 
information modeling; civil integrated management; geotechnical baselining of 
subsurface site conditions; innovative design, contracting, or procurement strategies; or 
other strategies, technologies, or techniques for assisting in the design, construction, and 
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operation of Owner’s facilities.  The subject matter of this paragraph shall be referred to 
in Exhibit A and B as “Project Strategies, Technologies, and Techniques.” 

11. If requested to do so by Owner, assist Owner in identifying opportunities for enhancing 
the sustainability of the Project, and pursuant to Owner’s instructions plan for the 
inclusion of sustainable features in the design.  

12. Use ASCE 38, “Standard Guideline for the Collection and Depiction of Existing 
Subsurface Utility Data” as a means to advise the Owner on a recommended scope of 
work and procedure for the identification and mapping of existing utilities.  

13. Develop a scope of work and survey limits for any topographic and other surveys 
necessary for design. 

14. Perform or provide the following other Study and Report Phase tasks or deliverables:       
[            ] [List any such tasks or deliverables here.] 

15. Furnish [    ] review copies of the Report and any other Study and Report Phase 
deliverables to Owner within [    ] days of the Effective Date and review it with Owner.  
Within [    ] days of receipt, Owner shall submit to Engineer any comments regarding the 
furnished items. 

16. Revise the Report and any other Study and Report Phase deliverables in response to 
Owner’s comments, as appropriate, and furnish [    ] copies of the revised Report and any 
other Study and Report Phase deliverables to the Owner within [    ] days of receipt of 
Owner’s comments. 

C. Engineer’s services under the Study and Report Phase will be considered complete on the date 
when Engineer has delivered to Owner the revised Report and any other Study and Report 
Phase deliverables. 

A1.02 Preliminary Design Phase  

A. After acceptance by Owner of the Report and any other Study and Report Phase deliverables; 
selection by Owner of a recommended solution; issuance by Owner of any instructions of for 
use of Project Strategies, Technologies, and Techniques, or for inclusion of sustainable 
features in the design; and indication by Owner of any specific modifications or changes in the 
scope, extent, character, or design requirements of the Project desired by Owner, (1) Engineer 
and Owner shall discuss and resolve any necessary revisions to Engineer’s compensation 
(through application of the provisions regarding Additional Services, or otherwise), or the time 
for completion of Engineer’s services, resulting from the selected solution, related Project 
Strategies, Technologies, or Techniques,  sustainable design instructions, or specific 
modifications to the Project, and (2) upon written authorization from Owner, Engineer shall:  

1. Project Permitting (these are not inclusive; may vary or change during the project): 

a. Topographic Survey & Map 
b. Boundary Survey & Map 
c. CONSULTANT shall provide technical support as needed to support any permitting 

process. 
d. CONSULTANT has allocated fees to cover the creation of drawings, technical 

documents, review of permit related documents and revision as needed 
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2. Prepare Schematic Design Phase documents consisting of final design criteria, 
preliminary drawings, outline specifications, and written descriptions of the Project.  

3. In preparing the Schematic Design Phase documents, use any specific applicable Project 
Strategies, Technologies, and Techniques authorized by Owner during or following the 
Study and Report Phase, and include sustainable features, as appropriate, pursuant to 
Owner’s instructions. 

4. Provide necessary field surveys and topographic and utility mapping for Engineer’s 
design purposes.  Comply with the scope of work and procedure for the identification and 
mapping of existing utilities selected and authorized by Owner pursuant to advice from 
Engineer based on ASCE 38, “Standard Guideline for the Collection and Depiction 
of Existing Subsurface Utility Data,” as set forth in Paragraph A1.01.A.12 above. If 
no such scope of work and procedure for utility mapping has been selected and 
authorized, then at a minimum the utility mapping will include Engineer contacting utility 
owners and obtaining available information. 

5. Visit the Site as needed to prepare the Schematic Design Phase documents. 

6. Advise Owner if additional reports, data, information, or services of the types described in 
Exhibit B are necessary and assist Owner in obtaining such reports, data, information, or 
services. 

7. Continue to assist Owner with Project Strategies, Technologies, and Techniques that 
Owner has chosen to implement. 

8. Based on the information contained in the Schematic Design Phase documents, prepare a 
revised opinion of probable Construction Cost, and assist Owner in tabulating the various 
cost categories which comprise Total Project Costs. 

9. Obtain and review Owner’s instructions regarding Owner’s procurement of construction 
services (including instructions regarding advertisements for bids, instructions to bidders, 
and requests for proposals, as applicable), Owner’s construction contract practices and 
requirements, insurance and bonding requirements, electronic transmittals during 
construction, and other information necessary for the finalization of Owner’s bidding-
related documents (or requests for proposals or other construction procurement 
documents), and Construction Contract Documents. Also obtain and review copies of 
Owner’s design and construction standards, Owner’s standard forms, general conditions 
(if other than EJCDC® C-700, Standard General Conditions of the Construction Contract, 
2013 Edition), supplementary conditions, text, and related documents or content for 
Engineer to include in the draft bidding-related documents (or requests for proposals or 
other construction procurement documents), and in the draft Construction Contract 
Documents, when applicable. 

10. Perform or provide the following other Schematic Design Phase tasks or deliverables:     

COORDINATE WITH THE OWNER AND OWNER’S PROJECT TEAM TO 
SUPPORT EFFORTS IN ACHIEVING ANY AND ALL PERMITTING 
NECESSARY FOR PROJECT TO REGULATORY AND FUNDING AGENCIES, 
PRIOR TO FINAL DESIGN AND IN TIME TO SUPPORT BIDDING OF 
CONSTRUCTION.  
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11. Furnish two [ 2 ] review copies of the Schematic Design Phase documents, opinion of 
probable Construction Cost, and any other Schematic Design Phase deliverables to Owner 
within thirty [ 30  ] days of authorization to proceed with this phase, and review them 
with Owner.  Within ten [ 10  ] days of receipt, Owner shall submit to Engineer any 
comments regarding the furnished items.  

12. Revise the Schematic Design Phase documents, opinion of probable Construction Cost, 
and any other Schematic Design Phase deliverables in response to Owner’s comments, as 
appropriate, and furnish to Owner two [ 2 ] copies of the revised Schematic Design Phase 
documents, revised opinion of probable Construction Cost, and any other deliverables 
within fifteen [ 15  ]  days after receipt of Owner’s and any required Regulatory 
Agencies’ comments. 

B. Engineer’s services under the Schematic Design Phase will be considered complete on the date 
when Engineer has delivered to Owner the revised Schematic Design Phase documents, 
revised opinion of probable Construction Cost, and any other Schematic Design Phase 
deliverables.  

A1.03 Final Design Phase (100% complete Design for Regulatory/Funding Agency reviews) 

A. After acceptance by Owner of the Schematic Design Phase documents, revised opinion of 
probable Construction Cost as determined in the Schematic Design Phase, and any other 
Schematic Design Phase deliverables, subject to any Owner-directed modifications or changes 
in the scope, extent, character, or design requirements of or for the Project, and upon written 
authorization from Owner, Engineer shall: 

1. Prepare final Drawings and Specifications indicating the scope, extent, and character of 
the Work to be performed and furnished by Contractor. 

2. Visit the Site as needed to assist in preparing the final Drawings and Specifications. 

3. Provide technical criteria, written descriptions, and design data for Owner’s use in filing 
applications for permits from or approvals of governmental authorities having jurisdiction 
to review or approve the final design; assist Owner in consultations with such authorities; 
and revise the Drawings and Specifications in response to directives from such 
authorities, as appropriate. 

4. Advise Owner of any recommended adjustments to the opinion of probable Construction 
Cost. 

5. After consultation with Owner, include in the Construction Contract Documents any 
specific protocols for the transmittal of Project-related correspondence, documents, text, 
data, drawings, information, and graphics, in electronic media or digital format, either 
directly, or through access to a secure Project website. Any such protocols shall be 
applicable to transmittals between and among Owner, Engineer, and Contractor during 
the Construction Phase and Post-Construction Phase, and unless agreed otherwise shall 
supersede any conflicting protocols previously established for transmittals between 
Owner and Engineer. 

6. Assist Owner in assembling known reports and drawings of Site conditions, and in 
identifying the technical data contained in such reports and drawings upon which bidders 
or other prospective contractors may rely. 
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7. In addition to preparing the final Drawings and Specifications, assemble drafts of other 
Construction Contract Documents based on specific instructions and contract forms, text, 
or content  received from Owner. 

8. Prepare or assemble draft bidding-related documents (or requests for proposals or other 
construction procurement documents), based on the specific bidding or procurement-
related instructions and forms, text, or content received from Owner. 

9. Perform or provide the following other Final Design Phase tasks or deliverables:                
PROVIDE A FINAL SET OF PLANS & SPECS TO REGULATORY AND 
FUNDING AGENCIES IS SUCH TIME TO ALLOW FOR FORMAL REVIEW 
ACCEPTANCE PRIOR TO BIDDING CONSTRUCTION PROJECT.  

10. Furnish for review by Owner, its legal counsel, and other advisors, two [  2  ] copies of 
the final Drawings and Specifications, assembled drafts of other Construction Contract 
Documents, the draft bidding-related documents (or requests for proposals or other 
construction procurement documents), and any other Final Design Phase deliverables, 
within sixty [ 60 ] days of authorization to proceed with the Final Design Phase, and 
review them with Owner. Within fifteen [ 15 ] days of receipt, Owner shall submit to 
Engineer any comments regarding the furnished items, and any instructions for revisions. 

11. Revise the final Drawings and Specifications, assembled drafts of other Construction 
Contract Documents, the draft bidding-related documents (or requests for proposals or 
other construction procurement documents), and any other Final Design Phase 
deliverables in accordance with comments and instructions from the Owner, as 
appropriate, and submit two [ 2 ] final copies of such documents to Owner and any 
required Regulatory Agencies within twenty [  20  ] days after receipt of 
Owner’s/Agencies comments and instructions. 

B. Engineer’s services under the Final Design Phase will be considered complete on the date 
when Engineer has delivered to Owner the final Drawings and Specifications, other assembled 
Construction Contract Documents, bidding-related documents (or requests for proposals or 
other construction procurement documents), and any other Final Design Phase deliverables.  

C. In the event that the Work designed or specified by Engineer is to be performed or furnished 
under more than one prime contract, or if Engineer’s services are to be separately sequenced 
with the work of one or more prime Contractors (such as in the case of fast-tracking), Owner 
and Engineer shall, prior to commencement of the Final Design Phase, develop a schedule for 
performance of Engineer’s services during the Final Design, Bidding, Construction, and Post-
Construction Phases in order to sequence and coordinate properly such services as are 
applicable to the work under such separate prime contracts.  This schedule is to be prepared 
and included in or become an amendment to Exhibit A whether or not the work under such 
contracts is to proceed concurrently. 

D. The number of prime contracts for Work designed or specified by Engineer upon which the 
Engineer’s compensation has been established under this Agreement is [ 1 - GENERAL 
CONTRACTOR, and 1 - ELECTRICAL].  If more prime contracts are awarded, Engineer 
shall be entitled to an equitable increase in its compensation under this Agreement. 

A1.04 Bidding Phase (incl. Program Compliant “Construction Documents”) 

A. After acceptance by Owner of the final Drawings and Specifications, other Construction 
Contract Documents, bidding-related documents (or requests for proposals or other 
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construction procurement documents), and the most recent opinion of probable Construction 
Cost as determined in the Final Design Phase, and upon written authorization by Owner to 
proceed, Engineer shall: 

1. Conduct a Pre-Bidding Conference and ensure all potential Bidders are cognizant of 
any special considerations, to include Funding Agency requirements.  

2. Assist Owner in advertising for and obtaining bids or proposals for the Work, assist 
Owner in issuing assembled design, contract, and bidding-related documents (or requests 
for proposals or other construction procurement documents) to prospective contractors, 
and, where applicable, maintain a record of prospective contractors to which documents 
have been issued, attend pre-bid conferences, if any, and receive and process contractor 
deposits or charges for the issued documents. 

3. Prepare and issue Addenda as appropriate to clarify, correct, or change the issued 
documents. 

4. Provide information or assistance needed by Owner in the course of any review of 
proposals or negotiations with prospective contractors. 

5. Consult with Owner as to the qualifications of prospective contractors. 

6. Consult with Owner as to the qualifications of ubcontractors, suppliers, and other 
individuals and entities proposed by prospective contractors, for those portions of the 
Work as to which review of qualifications is required by the issued documents.  

7. If the issued documents require, the Engineer shall evaluate and determine the 
acceptability of "or equals" and substitute materials and equipment proposed by 
prospective contractors, provided that such proposals are allowed by the bidding-related 
documents (or requests for proposals or other construction procurement documents) prior 
to award of contracts for the Work. Services under this paragraph are subject to the 
provisions of Paragraph A2.02.A.2 of this Exhibit A. 

8. Attend the bid opening, prepare bid tabulation sheets to meet Owner’s schedule, and 
assist Owner in evaluating bids or proposals, assembling final contracts for the Work for 
execution by Owner and Contractor, and in issuing notices of award of such contracts. 

9. If Owner engages in negotiations with bidders or proposers, assist Owner with respect to 
technical and engineering issues that arise during the negotiations. 

10. Perform or provide the following other Bidding Phase tasks or deliverables:  

ENGINEER WILL BE EXPECTED TO ENSURE ALL FUNDING 
REQUIREMENTS THAT THE PROJECT MUST BE COMPLIANT TO ARE 
CLEARLY CITED IN THE CONTRACT DOCUMENTS, TO ENSURE 
CONTRATOR(S) HAVE ALL NECESSARY AGENCY PLAN & REPORT 
FORMS TO POPULATE, PER EXHIBIT M.. 

B. The Bidding Phase will be considered complete upon commencement of the Construction 
Phase or upon cessation of negotiations with prospective contractors (except as may be 
required if Exhibit F is a part of this Agreement). 
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A1.05 Construction Phase 

A. Upon successful completion of the Bidding Phase, and upon written authorization from 
Owner, Engineer shall: 

1. General Administration of Construction Contract:  Consult with Owner and act as 
Owner’s representative as provided in the Construction Contract.  The extent and 
limitations of the duties, responsibilities, and authority of Engineer shall be as assigned in 
EJCDC® C-700, Standard General Conditions of the Construction Contract (2013 
Edition), prepared by the Engineers Joint Contract Documents Committee, or other 
construction general conditions specified in this Agreement. If Owner, or Owner and 
Contractor, modify the duties, responsibilities, and authority of Engineer in the 
Construction Contract, or modify other terms of the Construction Contract having a direct 
bearing on Engineer, then Owner shall compensate Engineer for any related increases in 
the cost to provide Construction Phase services. Engineer shall not be required to furnish 
or perform services contrary to Engineer’s responsibilities as a licensed professional. All 
of Owner’s instructions to Contractor will be issued through Engineer, which shall have 
authority to act on behalf of Owner in dealings with Contractor to the extent provided in 
this Agreement and the Construction Contract except as otherwise provided in writing. 

2. Resident Project Representative (RPR):  Provide the services of an RPR at the Site to 
assist the Engineer and to provide more extensive observation of Contractor’s work.  
Duties, responsibilities, and authority of the RPR are as set forth in Exhibit D.  The 
furnishing of such RPR’s services will not limit, extend, or modify Engineer’s 
responsibilities or authority except as expressly set forth in Exhibit D.  

3. Additionally, RPR will conduct HUD/CDBG Wage Rate Interviews per Exhibit M, 
as required.  

4. Selection of Independent Testing Laboratory:  Assist Owner in the selection of an 
independent testing laboratory to perform the services identified in Exhibit B, 
Paragraph B2.01. 

5. Pre-Construction Conference:  Participate in a pre-construction conference prior to 
commencement of Work at the Site. 

6. Electronic Transmittal Protocols:  If the Construction Contract Documents do not specify 
protocols for the transmittal of Project-related correspondence, documents, text, data, 
drawings, information, and graphics, in electronic media or digital format, either directly, 
or through access to a secure Project website, then together with Owner and Contractor 
jointly develop such protocols for transmittals between and among Owner, Contractor, 
and Engineer during the Construction Phase and Post-Construction Phase. 

7. Original Documents:  If requested by Owner to do so, maintain and safeguard during the 
Construction Phase at least one original printed record version of the Construction 
Contract Documents, including Drawings and Specifications signed and sealed by 
Engineer and other design professionals in accordance with applicable Laws and 
Regulations.  Throughout the Construction Phase, make such original printed record 
version of the Construction Contract Documents available to Contractor and Owner for 
review. 
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8. Schedules:  Receive, review, and determine the acceptability of any and all schedules that 
Contractor is required to submit to Engineer, including the Progress Schedule, Schedule 
of Submittals, and Schedule of Values. 

9. Baselines and Benchmarks:  As appropriate, establish baselines and benchmarks for 
locating the Work which in Engineer’s judgment are necessary to enable Contractor to 
proceed. 

10. Visits to Site and Observation of Construction:  In connection with observations of 
Contractor’s Work while it is in progress: 

a. Make visits to the Site at intervals appropriate to the various stages of construction, 
as Engineer deems necessary, to observe as an experienced and qualified design 
professional the progress of Contractor’s executed Work.  Such visits and 
observations by Engineer, and the Resident Project Representative, if any, are not 
intended to be exhaustive or to extend to every aspect of the Work or to involve 
detailed inspections of the Work beyond the responsibilities specifically assigned to 
Engineer in this Agreement and the Construction Contract Documents, but rather are 
to be limited to spot checking, selective sampling, and similar methods of general 
observation of the Work based on Engineer’s exercise of professional judgment, as 
assisted by the Resident Project Representative, if any.  Based on information 
obtained during such visits and observations, Engineer will determine in general if 
the Work is proceeding in accordance with the Construction Contract Documents, 
and Engineer shall keep Owner informed of the progress of the Work. 

b. The purpose of Engineer’s visits to the Site, and representation by the Resident 
Project Representative, if any, at the Site, will be to enable Engineer to better carry 
out the duties and responsibilities assigned to and undertaken by Engineer during the 
Construction Phase, and, in addition, by the exercise of Engineer’s efforts as an 
experienced and qualified design professional, to provide for Owner a greater degree 
of confidence that the completed Work will conform in general to the Construction 
Contract Documents and that Contractor has implemented and maintained the 
integrity of the design concept of the completed Project as a functioning whole as 
indicated in the Construction Contract Documents.  Engineer shall not, during such 
visits or as a result of such observations of the Work, supervise, direct, or have 
control over the Work, nor shall Engineer have authority over or responsibility for 
the means, methods, techniques, sequences, or procedures of construction selected or 
used by any Constructor, for security or safety at the Site, for safety precautions and 
programs incident to any Constructor’s work in progress, for the coordination of the 
Constructors’ work or schedules, nor for any failure of any Constructor to comply 
with Laws and Regulations applicable to  furnishing and performing of its work.  
Accordingly, Engineer neither guarantees the performance of any Constructor nor 
assumes responsibility for any Constructor’s failure to furnish or perform the Work, 
or any portion of the Work, in accordance with the Construction Contract 
Documents. 

11. Defective Work:  Reject Work if, on the basis of Engineer’s observations, Engineer 
believes that such Work is defective under the terms and standards set forth in the 
Construction Contract Documents. Provide recommendations to Owner regarding 
whether Contractor should correct such Work or remove and replace such Work, or 
whether Owner should consider accepting such Work as provided in the Construction 
Contract Documents. 
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12. Compatibility with Design Concept:  If Engineer has express knowledge that a specific 
part  of the Work that is not defective under the terms and standards set forth in the 
Construction Contract Documents is nonetheless not compatible with  the design concept 
of the completed Project as a functioning whole,  then inform Owner of such 
incompatibility, and provide recommendations for addressing such Work. 

13. Clarifications and Interpretations:  Accept from Contractor and Owner submittal of all 
matters in question concerning the requirements of the Construction Contract Documents 
(sometimes referred to as requests for information or interpretation—RFIs), or relating to 
the acceptability of the Work under the Construction Contract Documents. With 
reasonable promptness, render a written clarification, interpretation, or decision on the 
issue submitted, or initiate an amendment or supplement to the Construction Contract 
Documents.  

14. Non-reviewable Matters:  If a submitted matter in question concerns the Engineer’s 
performance of its duties and obligations, or terms and conditions of the Construction 
Contract Documents that do not involve (1) the performance or acceptability of the Work 
under the Construction Contract Documents, (2) the design (as set forth in the Drawings, 
Specifications, or otherwise), or (3) other engineering or technical matters, then Engineer 
will promptly give written notice to Owner and Contractor that Engineer will not provide 
a decision or interpretation. 

15.  Field Orders:  Subject to any limitations in the Construction Contract Documents, 
Engineer may prepare and issue Field Orders requiring minor changes in the Work. 

16. Change Orders and Work Change Directives:  Recommend Change Orders and Work 
Change Directives to Owner, as appropriate, and prepare Change Orders and Work 
Change Directives as required. 

17. Differing Site Conditions:  Respond to any notice from Contractor of differing site 
conditions, including conditions relating to underground facilities such as utilities, and 
hazardous environmental conditions. Promptly conduct reviews and prepare findings, 
conclusions, and recommendations for Owner’s use. 

18. Shop Drawings, Samples, and Other Submittals:  Review and approve or take other 
appropriate action with respect to Shop Drawings, Samples,  and other required 
Contractor submittals, but only for conformance with the information given in the 
Construction Contract Documents and compatibility with the design concept of the 
completed Project as a functioning whole as indicated by the Construction Contract 
Documents.  Such reviews and approvals or other action will not extend to means, 
methods, techniques, sequences, or procedures of construction or to safety precautions 
and programs incident thereto.  Engineer shall meet any Contractor’s submittal schedule 
that Engineer has accepted. 

19. Substitutes and “Or-equal”:  Evaluate and determine the acceptability of substitute or 
“or-equal” materials and equipment proposed by Contractor, but subject to the provisions 
of Paragraph A2.02.A.2 of this Exhibit A. 

20. Inspections and Tests: 

a. Receive and review all certificates of inspections, tests, and approvals required by 
Laws and Regulations or the Construction Contract Documents.  Engineer’s review 
of such certificates will be for the purpose of determining that the results certified 
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indicate compliance with the Construction Contract Documents and will not 
constitute an independent evaluation that the content or procedures of such 
inspections, tests, or approvals comply with the requirements of the Construction 
Contract Documents.  Engineer shall be entitled to rely on the results of such 
inspections and tests. 

b. As deemed reasonably necessary, request that Contractor uncover Work that is to be 
inspected, tested, or approved.  

c. Pursuant to the terms of the Construction Contract, require special inspections or 
testing of the Work, whether or not the Work is fabricated, installed, or completed. 

21. Change Proposals and Claims:  (a) Review and respond to Change Proposals.  Review 
each duly submitted Change Proposal from Contractor and, within ten (10) days after 
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole, 
approve it in whole, or deny it in part and approve it in part such that the Owner can 
pay the Contractor within a thirty (30) day term from invoice submission.  Such 
actions shall be in writing, with a copy provided to Owner and Contractor. If the Change 
Proposal does not involve the design (as set forth in the Drawings, Specifications, or 
otherwise), the acceptability of the Work, or other engineering or technical matters, then 
Engineer will notify the parties that the Engineer will not resolve the Change Proposal.  
(b) Provide information or data to Owner regarding engineering or technical matters 
pertaining to Claims. 

22. Applications for Payment:  Based on Engineer’s observations as an experienced and 
qualified design professional and on review of Applications for Payment and 
accompanying supporting documentation: 

a. Determine the amounts that Engineer recommends Contractor be paid. Recommend 
reductions in payment (set-offs) based on the provisions for set-offs stated in the 
Construction Contract. Such recommendations of payment will be in writing and 
will constitute Engineer’s representation to Owner, based on such observations and 
review, that, to the best of Engineer’s knowledge, information and belief, 
Contractor’s Work has progressed to the point indicated, the Work is generally in 
accordance with the Construction Contract Documents (subject to an evaluation of 
the Work as a functioning whole prior to or upon Substantial Completion, to the 
results of any subsequent tests called for in the Construction Contract Documents, 
and to any other qualifications stated in the recommendation), and the conditions 
precedent to Contractor’s being entitled to such payment appear to have been 
fulfilled in so far as it is Engineer’s responsibility to observe the  Work.  In the case 
of unit price Work, Engineer’s recommendations of payment will include final 
determinations of quantities and classifications of the Work (subject to any 
subsequent adjustments allowed by the Construction Contract Documents). Further, 
the Engineer will review Contractor Submittals, to include any funding agency 
plans or reports that are due on monthly/quarterly deliverables for compliance 
and acceptability, to ensure that all project costs are funding agency compliant.  

b. By recommending payment, Engineer shall not thereby be deemed to have 
represented that observations made by Engineer to check the quality or quantity of 
Contractor’s Work as it is performed and furnished have been exhaustive, extended 
to every aspect of Contractor’s Work in progress, or involved detailed inspections of 
the Work beyond the responsibilities specifically assigned to Engineer in this 



 

Exhibit A – Engineer’s Services 
EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 

Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  
                                                                            and American Society of Civil Engineers.  All rights reserved.                                                         Page 12 

Agreement.  Neither Engineer’s review of Contractor’s Work for the purposes of 
recommending payments nor Engineer’s recommendation of any payment including 
final payment will impose on Engineer responsibility to supervise, direct, or control 
the Work, or for the means, methods, techniques, sequences, or procedures of 
construction or safety precautions or programs incident thereto, or Contractor’s 
compliance with Laws and Regulations applicable to Contractor’s furnishing and 
performing the Work.  It will also not impose responsibility on Engineer to make any 
examination to ascertain how or for what purposes Contractor has used the money 
paid to Contractor by Owner; to determine that title to any portion of the Work, 
including materials or equipment, has passed to Owner free and clear of any liens, 
claims, security interests, or encumbrances; or that there may not be other matters at 
issue between Owner and Contractor that might affect the amount that should be 
paid.  

23. Contractor’s Completion Documents:  Receive from Contractor, review, and transmit to 
Owner maintenance and operating instructions, schedules, guarantees, bonds, certificates 
or other evidence of insurance required by the Construction Contract Documents, 
certificates of inspection, tests and approvals, and Shop Drawings, Record Drawings, 
Samples, and other data approved as provided under Paragraph A1.05.A.17.  Receive 
from Contractor, review, and transmit to Owner the annotated record documents which 
are to be assembled by Contractor in accordance with the Construction Contract 
Documents to obtain final payment.  The extent of Engineer’s review of record 
documents shall be to check that Contractor has submitted all pages. Engineer shall 
ensure that all Project Closeout documents listed in Exhibit P, “Project Closeout 
Checklist”, are secured prior to issuing the “Notice of Acceptability of Work”. 
Provided in Exhibit E. 

24. Substantial Completion:  Promptly after notice from Contractor that Contractor considers 
the entire Work ready for its intended use, in company with Owner and Contractor, visit 
the Site to review the Work and determine the status of completion. Follow the 
procedures in the Construction Contract regarding the preliminary certificate of 
Substantial Completion, punch list of items to be completed, Owner’s objections, notice 
to Contractor, and issuance of a final certificate of Substantial Completion.  Assist Owner 
regarding any remaining engineering or technical matters affecting Owner’s use or 
occupancy of the Work following Substantial Completion. 

25. Other Tasks:  Perform or provide the following other Construction Phase tasks or 
deliverables: ENSURE ALL DELIVERABLES THROUGH CONSTRUCTION 
ADMINISTRATION ARE COMPLIANT AND IN ACCORDANCE WITH 
FUNDING PROGRAM REQUIREMENTS, LISTED IN EXHIBIT M.  

26. Final Notice of Acceptability of the Work:  Conduct a final visit to the Project to 
determine if the Work is complete and acceptable so that Engineer may recommend, in 
writing, final payment to Contractor.  Accompanying the recommendation for final 
payment, Engineer shall also provide a notice to Owner and Contractor in the form 
attached hereto as Exhibit E (“Notice of Acceptability of Work”) that the Work is 
acceptable (subject to the provisions of the Notice and Paragraph A1.05.A.21.b) to the 
best of Engineer’s knowledge, information, and belief, and based on the extent of the 
services provided by Engineer under this Agreement. 

27. Standards for Certain Construction-Phase Decisions:  Engineer will render decisions 
regarding the requirements of the Construction Contract Documents, and judge the 
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acceptability of the Work, pursuant to the specific procedures set forth in the Construction 
Contract for initial interpretations, Change Proposals, and acceptance of the Work. In 
rendering such decisions and judgments, Engineer will not show partiality to Owner or 
Contractor, and will not be liable to Owner, Contractor, or others in connection with any 
proceedings, interpretations, decisions, or judgments conducted or rendered in good faith. 

B. Duration of Construction Phase:  The Construction Phase will commence with the execution 
of the first Construction Contract for the Project or any part thereof and will terminate upon 
written recommendation by Engineer for final payment to Contractors.  If the Project involves 
more than one prime contract as indicated in Paragraph A1.03.D, then Construction Phase 
services may be rendered at different times in respect to the separate contracts.  Subject to the 
provisions of Article 3, Engineer shall be entitled to an equitable increase in compensation if 
Construction Phase services (including Resident Project Representative services, if any) are 
required after the original date for completion and readiness for final payment of Contractor as 
set forth in the Construction Contract. 

A1.06 Post-Construction  Close Out Phase  

A. Upon written authorization from Owner during the Post-Construction Phase, Engineer shall: 

1. Together with Owner, visit the Project to observe any apparent defects in the Work,  
make recommendations as to replacement or correction of defective Work, if any, or the 
need to repair of any damage to the Site or adjacent areas, and assist Owner in 
consultations and discussions with Contractor concerning correction of any such defective 
Work and any needed repairs. 

2. Together with Owner, visit the Project within one month before the end of the 
Construction Contract’s correction period to ascertain whether any portion of the Work or 
the repair of any damage to the Site or adjacent areas is defective and therefore subject to 
correction by Contractor. 

3. Perform or provide the following other Post-Construction Close Out Phase tasks or 
deliverables:      

ENSURE ALL NECESSARY PROGRAM MANAGEMENT & DOCUMENTS 
ADDRESS FUNDING AGENCY REQUIREMENTS AS DEFINED IN EXHIBIT 
M. 

B. The Post-Construction Close Out Phase services may commence during the Construction 
Phase and, if not otherwise modified in this Exhibit A, will terminate twelve two months after 
the commencement of the Construction Contract’s correction period. 

 
 

PART 2 – ADDITIONAL SERVICES 

A2.01 Additional Services Requiring Owner’s Written Authorization 
 

A. If authorized in writing by Owner, Engineer shall provide Additional Services of the types 
listed below. These services are not included as part of Basic Services and will be paid for by 
Owner as indicated in Exhibit C. 
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1. Preparation of applications and supporting documents (in addition to those furnished 
under Basic Services) for private or governmental grants, loans, or advances in 
connection with the Project; preparation or review of environmental assessments and 
impact statements; review and evaluation of the effects on the design requirements for the 
Project of any such statements and documents prepared by others; and assistance in 
obtaining approvals of authorities having jurisdiction over the anticipated environmental 
impact of the Project. 

2. Services to make measured drawings of existing conditions or facilities, to conduct tests 
or investigations of existing conditions or facilities, or to verify the accuracy of drawings 
or other information furnished by Owner or others. 

3. Services resulting from significant changes in the scope, extent, or character of the 
portions of the Project designed or specified by Engineer, or the Project’s design 
requirements, including, but not limited to, changes in size, complexity, Owner’s 
schedule, character of construction, or method of financing; and revising previously 
accepted studies, reports, Drawings, Specifications, or Construction Contract Documents 
when such revisions are required by changes in Laws and Regulations enacted subsequent 
to the Effective Date or are due to any other causes beyond Engineer’s control. 

4. Services resulting from Owner’s request to evaluate additional Study and Report Phase 
alternative solutions beyond those agreed to in Paragraph A1.01.A.1 and 2. 

5. Services required as a result of Owner’s providing incomplete or incorrect Project 
information to Engineer. 

6. Providing renderings or models for Owner’s use, including services in support of building 
information modeling or civil integrated management.  

NOTE: A PRIMARY DELIVERABLE OF THIS CONTRACT IS TO PROVIDE 
OWNER AN ELECTRONIC SET OF PROJECT DESIGN DATA TO INCLUDE 
ANY MAPS, DESIGNS, SPECIFICATIONS, ETC. USED IN CONJUNCTION 
WITH ESTABLISHING CONSTRUCTION DOCUMENTS (.pdf file type); THIS 
ACTIVITY IS NOT SUBJECT TO INTERPRETATION AS AN “ADDITIONAL 
SERVICE”. 

7. Undertaking investigations and studies including, but not limited to: 

a. detailed consideration of operations, maintenance, and overhead expenses; 

b. the preparation of feasibility studies (such as those that include projections of output 
capacity, utility project rates, project market demand, or project revenues) and cash 
flow analyses, provided that such services are based on the engineering and technical 
aspects of the Project, and do not include rendering advice regarding municipal 
financial products or the issuance of municipal securities; 

c. preparation of appraisals; 

d. evaluating processes available for licensing, and assisting Owner in obtaining 
process licensing;  

e. detailed quantity surveys of materials, equipment, and labor; and 
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f. audits or inventories required in connection with construction performed or 
furnished by Owner. 

NOTE: AS A PART OF THE CONSTRUTION PHASE ADMINISTRATION 
SERVICES, THE ENGINEER IS EXPECTED TO PROVIDE ANALYSIS OF 
THE CONTRACTOR’S PAYMENT APPLICATIONS FOR ACCURACY 
REMITTED EACH MONTH, PER ATTACHED FORMS IN EXHIBITS, AND 
NOT SUBJECT TO INTERPRETATION AS AN “ADDITIONAL SERVICE”. 

8. Furnishing services of Consultants for other than Basic Services. 

9. Providing data or services of the types described in Exhibit B, when Owner retains  
Engineer to provide such data or services instead of Owner furnishing the same.  

10. Providing the following services: 

a. Services attributable to more prime construction contracts than specified in 
Paragraph A1.03. D. 

b. Services to arrange for performance of construction services for Owner by 
contractors other than the principal prime Contractor and administering Owner’s 
contract for such services. 

11. Services during out-of-town travel required of Engineer, other than for visits to the Site 
or Owner’s office as required in Basic Services (Part 1 of Exhibit A). 

12. Preparing for, coordinating with, participating in and responding to structured 
independent review processes, including, but not limited to, construction management, 
cost estimating, project peer review, value engineering, and constructibility review 
requested by Owner; and performing or furnishing services required to revise studies, 
reports, Drawings, Specifications, or other documents as a result of such review 
processes. 

13. Preparing additional bidding-related documents (or requests for proposals or other 
construction procurement documents) or Construction Contract Documents for alternate 
bids or cost estimates requested by Owner for the Work or a portion thereof. 

14. Assistance in connection with bid protests, rebidding, or renegotiating contracts for 
construction, materials, equipment, or services, except when such assistance is required to 
complete services required by Paragraph 5.02.A and Exhibit F. 

15. Preparing conformed Construction Contract Documents that incorporate and integrate the 
content of all Addenda and any amendments negotiated by Owner and Contractor. 

16. Providing Construction Phase services beyond the original date for completion and 
readiness for final payment of Contractor, but only if such services increase the total 
quantity of services to be performed in the Construction Phase, rather than merely shifting 
performance of such services to a later date. 

17. Preparing Record Drawings, and furnishing such Record Drawings to Owner. 

NOTE: ENGINEER SHALL CITE IN CONSTRUCTION DOCUMENTS THAT 
THE CONTRACTOR IS RESPONSIBLE TO PROVIDE (2) SETS OF RECORD 
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DRAWINGS, AND ENGINEER SHALL REVIEW FOR ACCURACY AND 
APPLY ANY NECESSARY MARKUPS, AS REQUIRED AS A NORMAL 
CONSTRUCTION PHASE SERVICES ACTIVITY, NOT SUBJECT TO 
INTERPRETATION AS “ADDITIONAL SERVICES”. 

18. Supplementing Record Drawings with information regarding the completed Project, Site, 
and immediately adjacent areas obtained from field observations, Owner, utility 
companies, and other reliable sources. 

19. Conducting surveys, investigations, and field measurements to verify the accuracy of 
Record Drawing content obtained from Contractor, Owner, utility companies, and other 
sources; revise and supplement Record Drawings as needed. 

20. Preparation of operation, maintenance, and staffing manuals. 

21. Protracted or extensive assistance in refining and adjusting of Project equipment and 
systems (such as initial startup, testing, and balancing). 

22. Assistance to Owner in training Owner’s staff to operate and maintain Project equipment 
and systems. 

23. Assistance to Owner in developing systems and procedures for (a) control of the 
operation and maintenance of Project equipment and systems, and (b) related 
recordkeeping. 

24. Preparing to serve or serving as a consultant or witness for Owner in any litigation, 
arbitration, lien or bond claim, or other legal or administrative proceeding involving the 
Project. 

25. Overtime work requiring higher than regular rates. 

26. Providing construction surveys and staking to enable Contractor to perform its work other 
than as required under Paragraph A1.05.A.8; any type of property surveys or related 
engineering services needed for the transfer of interests in real property; and providing 
other special field surveys. 

27. Providing more extensive services required to enable Engineer to issue notices or 
certifications requested by Owner. 

28. Extensive services required during any correction period, or with respect to monitoring 
Contractor’s compliance with warranties and guarantees called for in the Construction 
Contract (except as agreed to under Basic Services). 

29. Other additional services performed or furnished by Engineer not otherwise provided for 
in this Agreement. 

A2.02 Additional Services Not Requiring Owner’s Written Authorization 

A. Engineer shall advise Owner that Engineer is commencing to perform or furnish the Additional 
Services of the types listed below.  For such Additional Services, Engineer need not request or 
obtain specific advance written authorization from Owner.  Engineer shall cease performing or 
furnishing such Additional Services upon receipt of written notice to cease from Owner. 
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1. Services in connection with Work Change Directives and Change Orders to reflect 
changes requested by Owner. 

2. Services in making revisions to Drawings and Specifications occasioned by the 
acceptance of substitute materials or equipment other than “or equal” items; services after 
the award of the Construction Contract in evaluating and determining the acceptability of 
a proposed "or equal" or substitution which is found to be inappropriate for the Project; 
evaluation and determination of an excessive number of proposed "or equals" or 
substitutions, whether proposed before or after award of the Construction Contract. 

NOTE: ENGINEER SHALL COMMUNICATE TO OWNER ANY CHANGES TO 
THE PLANS & SPECIFICATIONS THAT RESULT IN PRODUCT CHANGES 
THAT DO NOT MEET THE EXISTING CONFIGURATION MANAGEMENT 
OR PRODUCT STANDARDS, PER THE ORIGINATING RFP, APPENDIX J. 

3. Services resulting from significant delays, changes, or price increases occurring as a 
direct or indirect result of materials, equipment, or energy shortages. 

4. Additional or extended services arising from (a) the presence at the Site of any 
Constituent of Concern or items of historical or cultural significance, (b) emergencies or 
acts of God endangering the Work, (c) damage to the Work by fire or other causes during 
construction, (d) a significant amount of defective, neglected, or delayed Work, (e) 
acceleration of the progress schedule involving services beyond normal working hours, or 
(f) default by Contractor. 

5. Services (other than Basic Services during the Post-Construction Phase) in connection 
with any partial utilization of the Work by Owner prior to Substantial Completion. 

6. Evaluating unreasonable or frivolous requests for interpretation or information (RFIs), 
Change Proposals, or other demands from Contractor or others in connection with the 
Work, or an excessive number of RFIs, Change Proposals, or demands. 

7. Reviewing a Shop Drawing or other Contractor submittal more than three times, as a 
result of repeated inadequate submissions by Contractor. 

8. While at the Site, compliance by Engineer and its staff with those terms of Owner's or 
Contractor's safety program provided to Engineer subsequent to the Effective Date that 
exceed those normally required of engineering personnel by federal, State, or local safety 
authorities for similar construction sites. 
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This is EXHIBIT B, consisting of 4 pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 

 
Owner’s Responsibilities 
 
Article 2 of the Agreement is supplemented to include the following agreement of the parties. 
 
B2.01 In addition to other responsibilities of Owner as set forth in this Agreement, Owner shall at its 

expense: 
 

A. Provide Engineer with all criteria and full information as to Owner’s requirements for the 
Project, including design objectives and constraints, space, capacity and performance 
requirements, flexibility, and expandability, and any budgetary limitations.  

B. Give instructions to Engineer regarding Owner’s procurement of construction services 
(including instructions regarding advertisements for bids, instructions to bidders, and requests 
for proposals, as applicable), Owner’s construction contract practices and requirements, 
insurance and bonding requirements, electronic transmittals during construction, and other 
information necessary for the finalization of Owner’s bidding-related documents (or requests 
for proposals or other construction procurement documents), and Construction Contract 
Documents.  Furnish copies (or give specific directions requesting Engineer to use copies 
already in Engineer’s possession) of all design and construction standards, Owner’s standard 
forms, general conditions (if other than EJCDC® C-700, Standard General Conditions of the 
Construction Contract, 2013 Edition), supplementary conditions, text, and related documents 
and content for Engineer to include in the draft bidding-related documents (or requests for 
proposals or other construction procurement documents), and draft Construction Contract 
Documents, when applicable.  Owner shall have responsibility for the final content of (1) such 
bidding-related documents (or requests for proposals or other construction procurement 
documents), and (2) those portions of any Construction Contract other than the design (as set 
forth in the Drawings, Specifications, or otherwise), and other engineering or technical matters; 
and Owner shall seek the advice of Owner’s legal counsel, risk managers, and insurance 
advisors with respect to the drafting and content of such documents. 

C. Furnish to Engineer any other available information pertinent to the Project including reports 
and data relative to previous designs, construction, or investigation at or adjacent to the Site. 

D. Following Engineer’s assessment of initially-available Project information and data and upon 
Engineer’s request, obtain, furnish, or otherwise make available (if necessary through title 
searches, or retention of specialists or consultants) such additional Project-related information 
and data as is reasonably required to enable Engineer to complete its Basic and Additional 
Services.  Such additional information or data would generally include the following: 

1. Property descriptions. 

2. Zoning, deed, and other land use restrictions. 

3. Utility and topographic mapping and surveys. 
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4. Property, boundary, easement, right-of-way, and other special surveys or data, including 
establishing relevant reference points. 

5. Explorations and tests of subsurface conditions at or adjacent to the Site; geotechnical 
reports and investigations; drawings of physical conditions relating to existing surface or 
subsurface structures at the Site; hydrographic surveys, laboratory tests and inspections of 
samples, materials, and equipment; with appropriate professional interpretation of such 
information or data.  

6. Environmental assessments, audits, investigations, and impact statements, and other 
relevant environmental, historical, or cultural studies relevant to the Project, the Site, and 
adjacent areas. 

7. Data or consultations as required for the Project but not otherwise identified in this 
Agreement. 

E. Arrange for safe access to and make all provisions for Engineer to enter upon public and 
private property as required for Engineer to perform services under the Agreement. 

F. Recognizing and acknowledging that Engineer's services and expertise do not include the 
following services, provide, as required for the Project: 

1. Accounting, bond and financial advisory (including, if applicable, “municipal advisor” 
services as described in Section 975 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (2010) and the municipal advisor registration rules issued by 
the Securities and Exchange Commission), independent cost estimating, and insurance 
counseling services. 

2. Legal services with regard to issues pertaining to the Project as Owner requires, 
Contractor raises, or Engineer reasonably requests. 

3. Such auditing services as Owner requires to ascertain how or for what purpose Contractor 
has used the money paid. 

G. Provide the services of an independent testing laboratory to perform all inspections, tests, and 
approvals of samples, materials, and equipment required by the Construction Contract 
Documents (other than those required to be furnished or arranged by Contractor), or to 
evaluate the performance of materials, equipment, and facilities of Owner, prior to their 
incorporation into the Work with appropriate professional interpretation thereof. Provide 
Engineer with the findings and reports generated by testing laboratories, including findings and 
reports obtained from or through Contractor. 

NOTE: THE ENGINEER SHALL PROVIDE AND/OR PROCURE AND NECESSARY 
TESTING THAT NEEDS TO OCCUR IN ORDER TO PRODUCE CONSTRUCTION 
DOCUMENTS. THE ENGINEER SHALL CITE IN CONSTRUCTION DOCUMENTS 
THE REQUISITE CONSTRUCTION PERMITTING, AND THAT THE 
CONTRACTOR SHALL BE RESPONSIBLE FOR ANY CONSTRUCTION PHASE 
TESTING THAT IS NECESSARY.  

H. Provide reviews, approvals, and permits from all governmental authorities having jurisdiction 
to approve all phases of the Project designed or specified by Engineer and such reviews, 
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approvals, and consents from others as may be necessary for completion of each phase of the 
Project. 

NOTE: THE ENGINEER IS RESPONSIBLE TO WORK WITH OWNER 
RESOURCES FROM COUNTY DEPARTMENTS TO SECURE ALL NECESSARY 
PERMITTING AND ENVIRONMENTAL APPROVALS FOR THE PROJECT.  

I. Advise Engineer of the identity and scope of services of any independent consultants 
employed by Owner to perform or furnish services in regard to the Project, including, but not 
limited to, cost estimating, project peer review, value engineering, and constructability review. 

J. If Owner designates a construction manager or an individual or entity other than, or in addition 
to, Engineer to represent Owner at the Site, define and set forth as an attachment to this 
Exhibit B the duties, responsibilities, and limitations of authority of such other party and the 
relation thereof to the duties, responsibilities, and authority of Engineer. 

K. If more than one prime contract is to be awarded for the Work designed or specified by 
Engineer, then designate a person or entity to have authority and responsibility for 
coordinating the activities among the various prime Contractors, and define and set forth the 
duties, responsibilities, and limitations of authority of such individual or entity and the relation 
thereof to the duties, responsibilities, and authority of Engineer as an attachment to this 
Exhibit B that is to be mutually agreed upon and made a part of this Agreement before such 
services begin. 

L. Inform Engineer in writing of any specific requirements of safety or security programs that are 
applicable to Engineer, as a visitor to the Site. 

M. Examine all alternative solutions, studies, reports, sketches, Drawings, Specifications, 
proposals, and other documents presented by Engineer (including obtaining advice of an 
attorney, risk manager, insurance counselor, financial/municipal advisor, and other advisors or 
consultants as Owner deems appropriate with respect to such examination) and render in 
writing timely decisions pertaining thereto. 

N. Inform Engineer regarding any need for assistance in evaluating the possible use of Project 
Strategies, Technologies, and Techniques, as defined in Exhibit A. 

O. Advise Engineer as to whether Engineer’s assistance is requested in identifying opportunities 
for enhancing the sustainability of the Project. 

P. Place and pay for advertisement for Bids in appropriate publications. 

Q. Furnish to Engineer data as to Owner’s anticipated costs for services to be provided by others 
(including, but not limited to, accounting, bond and financial, independent cost estimating, 
insurance counseling, and legal advice) for Owner so that Engineer may assist Owner in 
collating the various cost categories which comprise Total Project Costs. 

R. Attend and participate in the pre-bid conference, bid opening, pre-construction conferences, 
construction progress and other job-related meetings, and Site visits to determine Substantial 
Completion and readiness of the completed Work for final payment.   

S. Authorize Engineer to provide Additional Services as set forth in Part 2 of Exhibit A of the 
Agreement, as required. 
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T. Perform or provide the following: (SEE EXHIBIT J and EXHIBIT P) 
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This is EXHIBIT C, consisting of 2 pages, 
referred to in and part of the Agreement between 
Owner and Engineer for Professional Services 
dated December 1st, 2018. 

 
Payments to Engineer for Services and Reimbursable Expenses 
COMPENSATION PACKET BC-1:  Basic Services – Lump Sum 
 
Article 2 of the Agreement is supplemented to include the following agreement of the parties: 
 
ARTICLE 2 – OWNER’S RESPONSIBILITIES 
 
C2.01 Compensation for Basic Services (other than Resident Project Representative) – Lump Sum Method 

of Payment 
 

A. Owner shall pay Engineer for Basic Services set forth in Exhibit A, except for services of 
Engineer’s Resident Project Representative, if any, as follows: 

1. A Lump Sum amount of $TBA based on the following estimated distribution of 
compensation, and per the cost proposal included in Exhibit P: 

a. General Requirements/PM Services $TBA 

b. Preliminary Design Phase $TBA  

c. Final Design Phase $TBA 

d. Bidding Phase $TBA  

e. Construction Phase $TBA 

f. Post-Construction Phase $0.00 

2. Engineer may alter the distribution of compensation between individual phases noted 
herein to be consistent with services actually rendered, but shall not exceed the total 
Lump Sum amount unless approved in writing by the Owner. 

3. The Lump Sum includes compensation for Engineer’s services and services of Engineer’s 
Consultants, if any.  Appropriate amounts have been incorporated in the Lump Sum to 
account for labor costs, overhead, profit, expenses (other than any expressly allowed 
Reimbursable Expenses), and Consultant charges.  

4. In addition to the Lump Sum, Engineer is also entitled to reimbursement from Owner for 
the following Reimbursable Expenses (to include fees for Resident Project 
Representative included in “Compensation Packet RPR-2”. Also see Appendix 1 for 
rates or charges):  $TBA 

5. The portion of the Lump Sum amount billed for Engineer’s services will be based upon 
Engineer’s estimate of the percentage of the total services actually completed during the 
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billing period. If any Reimbursable Expenses are expressly allowed, Engineer may also 
bill for any such Reimbursable Expenses incurred during the billing period. 

B. Period of Service:  The compensation amount stipulated in Compensation Packet BC-1 is 
conditioned on a period of service not exceeding December 31st, 2019.  If such period of 
service is extended, the compensation amount for Engineer's services shall be appropriately 
adjusted. 
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COMPENSATION PACKET RPR-2:   
Resident Project Representative – Standard Hourly Rates 
 
Article 2 of the Agreement is supplemented to include the following agreement of the parties: 
 
C2.04 Compensation for Resident Project Representative Basic Services – Standard Hourly Rates 

Method of Payment 
  

A. Owner shall pay Engineer for Resident Project Representative Basic Services as follows: 

1. Resident Project Representative Services:  For services of Engineer’s Resident Project 
Representative under Paragraph A1.05.A of Exhibit A, an amount equal to the cumulative 
hours charged to the Project by each class of Engineer’s personnel times Standard Hourly 
Rates for each applicable billing class for all Resident Project Representative services 
performed on the Project, plus related Reimbursable Expenses and Engineer’s Consultant’s 
charges, if any.  The total compensation under this paragraph is estimated to be $TBA (This 
figure includes projected travel fees: Labor is $TBA and travel is projected at $TBA) 
based upon full-time RPR services on an eight-hour workday, Monday through Friday, over 
an a projection of (XX) hours per week, for  (XX) weeks, or approximately (XXX) 
hours of allocation during the approximate one hundred twenty (120) day construction 
schedule. 

B. Compensation for Reimbursable Expenses: 

1. For those Reimbursable Expenses that are not accounted for in the compensation for 
Basic Services under Paragraph C2.01, and are directly related to the provision of 
Resident Project Representative or Post-Construction Basic Services, Owner shall pay 
Engineer at the rates set forth in Appendix 1 to this Exhibit C. 

2. Reimbursable Expenses include the expenses identified in Appendix 1 and the following:  
transportation (including mileage), lodging, and subsistence incidental thereto; providing 
and maintaining field office facilities including furnishings and utilities; subsistence and 
transportation of Resident Project Representative and assistants; toll telephone calls, 
mobile phone charges, and courier charges; reproduction of reports, Drawings, 
Specifications, bidding-related or other procurement documents, Construction Contract 
Documents, and similar Project-related items. In addition, if authorized in advance by 
Owner, Reimbursable Expenses will also include expenses incurred for the use of highly 
specialized equipment. 

3. The amounts payable to Engineer for Reimbursable Expenses, if any, will be those 
internal expenses related to the Resident Project Representative Basic Services that are 
actually incurred or allocated by Engineer, plus all invoiced external Reimbursable 
Expenses allocable to such services, the latter multiplied by a factor of 1.1, AND 
LIMITED TO THE DELIVERABLES LISTED IN PARAGRAPH C2.01 OF 
EXHIBIT C. 

4. The Reimbursable Expenses Schedule will be adjusted annually (as of January 1st, 2019) 
to reflect equitable changes in the compensation payable to Engineer.   

C. Other Provisions Concerning Payment Under this Paragraph C2.04: 
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1. Whenever Engineer is entitled to compensation for the charges of Engineer’s 
Consultants, those charges shall be the amounts billed by Engineer’s Consultants to 
Engineer times a factor of 1.1 , AND LIMITED TO THE DELIVERABLES LISTED 
IN PARAGRAPH C2.01 OF EXHIBIT C. 

2. Factors:  The external Reimbursable Expenses and Engineer’s Consultant’s factors 
include Engineer’s overhead and profit associated with Engineer’s responsibility for the 
administration of such services and costs. 

3. Estimated Compensation Amounts: 

a. Engineer’s estimate of the amounts that will become payable for specified services 
are only estimates for planning purposes, are not binding on the parties, and are not 
the minimum or maximum amounts payable to Engineer under the Agreement.   

b. When estimated compensation amounts have been stated herein and it subsequently 
becomes apparent to Engineer that the total compensation amount thus estimated 
will be exceeded, Engineer shall give Owner written notice thereof, allowing Owner 
to consider its options, including suspension or termination of Engineer's services for 
Owner's convenience.  Upon notice Owner and Engineer promptly shall review the 
matter of services remaining to be performed and compensation for such services.  
Owner shall either exercise its right to suspend or terminate Engineer's services for 
Owner's convenience, agree to such compensation exceeding said estimated amount, 
or agree to a reduction in the remaining services to be rendered by Engineer, so that 
total compensation for such services will not exceed said estimated amount when 
such services are completed.  If Owner decides not to suspend Engineer's services 
during negotiations and Engineer exceeds the estimated amount before Owner and 
Engineer have agreed to an increase in the compensation due Engineer or a reduction 
in the remaining services, then Engineer shall be paid for all services rendered 
hereunder. 

4. To the extent necessary to verify Engineer’s charges and upon Owner’s timely request, 
Engineer shall make copies of such records available to Owner at cost. 
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COMPENSATION PACKET AS-1:   
Additional Services – Standard Hourly Rates 
 
Article 2 of the Agreement is supplemented to include the following agreement of the parties: 
 
C2.05 Compensation for Additional Services – Standard Hourly Rates Method of Payment 
 

A. Owner shall pay Engineer for Additional Services, if any, as follows: 

1. General:  For services of Engineer’s personnel engaged directly on the Project pursuant to 
Paragraph A2.01 or A2.02 of Exhibit A, except for services as a consultant or witness 
under Paragraph A2.01.A.20, (which if needed shall be separately negotiated based on 
the nature of the required consultation or testimony) an amount equal to the cumulative 
hours charged to the Project by each class of Engineer’s personnel times Standard Hourly 
Rates for each applicable billing class for all Additional Services performed on the 
Project, plus related Reimbursable Expenses and Engineer’s Consultant’s charges, if any. 

B. Compensation For Reimbursable Expenses: 

1. For those Reimbursable Expenses that are not accounted for in the compensation for 
Basic Services under Paragraph C2.01 and are directly related to the provision of 
Additional Services, Owner shall pay Engineer at the rates set forth in Appendix 1 to this 
Exhibit C. 

2. Reimbursable Expenses include the expenses identified in Appendix 1 and the following 
categories:  transportation (including mileage), lodging, and subsistence incidental 
thereto; providing and maintaining field office facilities including furnishings and 
utilities; toll telephone calls, mobile phone charges, and courier charges; reproduction of 
reports, Drawings, Specifications, bidding-related or other procurement documents, 
Construction Contract Documents, and similar Project-related items; and Consultants’ 
charges. In addition, if authorized in advance by Owner, Reimbursable Expenses will also 
include expenses incurred for the use of highly specialized equipment. 

3. The amounts payable to Engineer for Reimbursable Expenses, if any, will be the 
Additional Services-related internal expenses actually incurred or allocated by Engineer, 
plus all invoiced external Reimbursable Expenses allocable to such Additional Services, 
the latter multiplied by a factor of ONE POINT ONE [ 1.1], AND LIMITED TO THE 
DELIVERABLES LISTED IN PARAGRAPH C2.01 OF EXHIBIT C. 

4. The Reimbursable Expenses Schedule will be adjusted annually (as of January 1st, 2019) 
to reflect equitable changes in the compensation payable to Engineer.   

C. Other Provisions Concerning Payment for Additional Services: 

1. Whenever Engineer is entitled to compensation for the charges of Engineer’s Consultants, 
those charges shall be the amounts billed by Engineer’s Consultants to Engineer times a 
factor of ONE POINT ONE [ 1.1 ], AND LIMITED TO THE DELIVERABLES 
LISTED IN PARAGRAPH C2.01 OF EXHIBIT C. 
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2. Factors:  The external Reimbursable Expenses and Engineer’s Consultant’s Factors 
include Engineer’s overhead and profit associated with Engineer’s responsibility for the 
administration of such services and costs. 

3. To the extent necessary to verify Engineer’s charges and upon Owner’s timely request, 
Engineer shall make copies of such records available to Owner at cost. 
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This is Appendix 1 to EXHIBIT C, consisting of 1 
pages, referred to in and part of the Agreement between 
Owner and Engineer for Professional Services dated 
December 1st, 2018. 

 
Reimbursable Expenses Schedule 
 
Reimbursable Expenses are subject to review and adjustment per Exhibit C.  Rates and charges for 
Reimbursable Expenses as of the date of the Agreement are:  
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This is Appendix 2 to EXHIBIT C, consisting 
of 2 pages, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 

 
Standard Hourly Rates Schedule 

 
A. Standard Hourly Rates: 

1. Standard Hourly Rates are set forth in this Appendix 2 to this Exhibit C and include 
salaries and wages paid to personnel in each billing class plus the cost of customary and 
statutory benefits, general and administrative overhead, non-project operating costs, and 
operating margin or profit. 

2. The Standard Hourly Rates apply only as specified in Article C2. 

 

B. Schedule: 

 Hourly rates for services performed on or after the date of the Agreement are: 
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This is EXHIBIT D, consisting of 5 pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 

 
 
Duties, Responsibilities, and Limitations of Authority of Resident Project Representative 
 
Article 1 of the Agreement is supplemented to include the following agreement of the parties: 

ARTICLE 1 - SERVICES OF ENGINEER 

D1.01 Resident Project Representative 
 

A. Engineer shall furnish a Resident Project Representative (“RPR”) to assist Engineer in 
observing progress and quality of the Work.  The RPR may provide full time representation or 
may provide representation to a lesser degree. RPR is Engineer’s representative at the Site, will 
act as directed by and under the supervision of Engineer, and will confer with Engineer 
regarding RPR’s actions. 

B. Through RPR's observations of the Work, including field checks of materials and installed 
equipment, Engineer shall endeavor to provide further protection for Owner against defects 
and deficiencies in the Work.  However, Engineer shall not, as a result of such RPR 
observations of the Work, supervise, direct, or have control over the Work, nor shall Engineer 
(including the RPR) have authority over or responsibility for the means, methods, techniques, 
sequences, or procedures of construction selected or used by any Constructor, for security or 
safety at the Site, for safety precautions and programs incident to the Work or any 
Constructor’s work in progress, for the coordination of the Constructors’ work or schedules, or 
for any failure of any Constructor to comply with Laws and Regulations applicable to the 
performing and furnishing of its work.  The Engineer (including RPR) neither guarantees the 
performances of any Constructor nor assumes responsibility for any Constructor’s failure to 
furnish and perform the Work, or any portion of the Work, in accordance with the 
Construction Contract Documents.  In addition, the specific terms set forth in Exhibit A, 
Paragraph A1.05, of this Agreement are applicable. 

C. The duties and responsibilities of the RPR are as follows: 

1. General:  RPR’s dealings in matters pertaining to the Work in general shall be with 
Engineer and Contractor.  RPR’s dealings with Subcontractors shall only be through or 
with the full knowledge and approval of Contractor.  RPR shall generally communicate 
with Owner only with the knowledge of and under the direction of Engineer. 

2. Schedules:  Review the progress schedule, schedule of Shop Drawing and Sample 
submittals, schedule of values, and other schedules prepared by Contractor and consult 
with Engineer concerning acceptability of such schedules. 

3. Conferences and Meetings:  Attend meetings with Contractor, such as preconstruction 
conferences, progress meetings, job conferences, and other Project-related meetings (but 
not including Contractor’s safety meetings), and as appropriate prepare and circulate 
copies of minutes thereof. 
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4. Safety Compliance:  Comply with Site safety programs, as they apply to RPR, and if 
required to do so by such safety programs, receive safety training specifically related to 
RPR’s own personal safety while at the Site. 

5. Liaison: 

a. Serve as Engineer’s liaison with Contractor.  Working principally through 
Contractor’s authorized representative or designee, assist in providing information 
regarding the provisions and intent of the Construction Contract Documents. 

b. Assist Engineer in serving as Owner’s liaison with Contractor when Contractor’s 
operations affect Owner’s on-site operations. 

c. Assist in obtaining from Owner additional details or information, when required for 
proper execution of the Work. 

6. Clarifications and Interpretations:  Receive from Contractor submittal of any matters in 
question concerning the requirements of the Construction Contract Documents 
(sometimes referred to as requests for information or interpretation—RFIs), or relating to 
the acceptability of the Work under the Construction Contract Documents. Report to 
Engineer regarding such RFIs. Report to Engineer when clarifications and interpretations 
of the Construction Contract Documents are needed, whether as the result of a Contractor 
RFI or otherwise. Transmit Engineer’s clarifications, interpretations, and decisions to 
Contractor. ,  

7. Shop Drawings and Samples: 

a. Record date of receipt of Samples and Contractor-approved Shop Drawings.   

b. Receive Samples that are furnished at the Site by Contractor and notify Engineer of 
availability of Samples for examination. 

c. Advise Engineer and Contractor of the commencement of any portion of the Work 
requiring a Shop Drawing or Sample submittal, if RPR believes that the submittal 
has not been received from Contractor or has not been approved by Contractor or 
Engineer. 

8. Proposed Modifications:  Consider and evaluate Contractor’s suggestions for 
modifications to the Drawings or Specifications, and report such suggestions, together 
with RPR’s recommendations, if any, to Engineer.  Transmit Engineer’s response (if any) 
to such suggestions to Contractor.  

9. Review of Work; Defective Work: 

a. Report to Engineer whenever RPR believes that any part of the Work is defective 
under the terms and standards set forth in the Construction Contract Documents and 
provide recommendations as to whether such Work should be corrected, removed 
and replaced, or accepted as provided in the Construction Contract Documents.  

b. Inform Engineer of any Work that RPR believes is not defective under the terms and 
standards set forth in the Construction Contract Documents, but is nonetheless not 
compatible with the design concept of the completed Project as a functioning whole, 
and provide recommendations to Engineer for addressing such Work; and  
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c. Advise Engineer of that part of the Work that RPR believes should be uncovered for 
observation, or requires special testing, inspection, or approval. 

10. Inspections, Tests, and System Start-ups: 

a. Consult with Engineer in advance of scheduled inspections, tests, and systems start-
ups. 

b. Verify that tests, equipment, and systems start-ups and operating and maintenance 
training are conducted in the presence of appropriate Owner’s personnel, and that 
Contractor maintains adequate records thereof. 

c. Observe, record, and report to Engineer appropriate details relative to the test 
procedures and systems start-ups.  

d. Observe whether Contractor has arranged for inspections required by Laws and 
Regulations, including but not limited to those to be performed by public or other 
agencies having jurisdiction over the Work. 

e. Accompany visiting inspectors representing public or other agencies having 
jurisdiction over the Work, record the results of these inspections, and report to 
Engineer. 

11. Records: 

a. Maintain at the Site orderly files for correspondence, reports of job conferences, 
copies of Construction Contract Documents including all Change Orders, Field 
Orders, Work Change Directives, Addenda, additional Drawings issued subsequent 
to the execution of the Construction Contract, RFIs, Engineer’s clarifications and 
interpretations of the Construction Contract Documents, progress reports, approved 
Shop Drawing and Sample submittals, and other Project-related documents. 

b. Prepare a daily report or keep a diary or log book, recording Contractor’s hours on 
the Site, Subcontractors present at the Site, weather conditions, data relative to 
questions of Change Orders, Field Orders, Work Change Directives, or changed 
conditions, Site visitors, deliveries of equipment or materials, daily activities, 
decisions, observations in general, and specific observations in more detail as in the 
case of observing test procedures; and send copies to Engineer. 

c. Upon request from Owner to Engineer, photograph or video Work in progress or Site 
conditions. 

d. Record and maintain accurate, up-to-date lists of the names, addresses, fax numbers, 
e-mail addresses, websites, and telephone numbers (including mobile numbers) of all 
Contractors, Subcontractors, and major Suppliers of materials and equipment. 

e. Maintain records for use in preparing Project documentation. 

f. Upon completion of the Work, furnish original set of all RPR Project documentation 
to Engineer. 
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12. Reports: 

a. Furnish to Engineer periodic reports as required of progress of the Work and of 
Contractor’s compliance with the progress schedule and schedule of Shop Drawing 
and Sample submittals. 

b. Draft and recommend to Engineer-proposed Change Orders, Work Change 
Directives, and Field Orders.  Obtain backup material from Contractor. 

c. Furnish to Engineer and Owner copies of all inspection, test, and system start-up 
reports. 

d. Immediately inform Engineer of the occurrence of any Site accidents, emergencies, 
acts of God endangering the Work, possible force majeure or delay events, damage 
to property by fire or other causes, or the discovery of any potential differing site 
condition or Constituent of Concern.  

13. Payment Requests:  Review applications for payment with Contractor for compliance 
with the established procedure for their submission and forward with recommendations to 
Engineer, noting particularly the relationship of the payment requested to the schedule of 
values, Work completed, and materials and equipment delivered at the Site but not 
incorporated in the Work. 

14. Certificates, Operation and Maintenance Manuals:  During the course of the Work, 
verify that materials and equipment certificates, operation and maintenance manuals and 
other data required by the Contract Documents to be assembled and furnished by 
Contractor are applicable to the items actually installed and in accordance with the 
Contract Documents, and have these documents delivered to Engineer for review and 
forwarding to Owner prior to payment for that part of  the Work. 

15. Completion: 

a. Participate in Engineer’s visits to the Site regarding Substantial Completion, assist in 
the determination of Substantial Completion, and prior to the issuance of a 
Certificate of Substantial Completion submit a punch list of observed items requiring 
completion or correction.   

b. Participate in Engineer’s visit to the Site in the company of Owner and Contractor, to 
determine completion of the Work, and prepare a final punch list of items to be 
completed or corrected by Contractor. 

c. Observe whether all items on the final punch list have been completed or corrected 
and make recommendations to Engineer concerning acceptance and issuance of the 
Notice of Acceptability of the Work (Exhibit E). 

D. Resident Project Representative shall not: 

1. Authorize any deviation from the Construction Contract Documents or substitution of 
materials or equipment (including “or-equal” items). 

2. Exceed limitations of Engineer’s authority as set forth in this Agreement. 
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3. Undertake any of the responsibilities of Contractor, Subcontractors, or Suppliers, or any 
Constructor. 

4. Advise on, issue directions relative to, or assume control over any aspect of the means, 
methods, techniques, sequences or procedures of the Work, by Contractor or any other 
Constructor.  

5. Advise on, issue directions regarding, or assume control over security or safety practices, 
precautions, and programs in connection with the activities or operations of Owner or 
Contractor. 

6. Participate in specialized field or laboratory tests or inspections conducted off-site by 
others except as specifically authorized by Engineer. 

7. Accept Shop Drawing or Sample submittals from anyone other than Contractor. 

8. Authorize Owner to occupy the Project in whole or in part. 
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This is EXHIBIT E, consisting of   2 pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 
 

 
 

 
 

NOTICE OF ACCEPTABILITY OF WORK 
 
PROJECT:  MORIAH TARBELL HILL PUMP STATION UPGRADES 
 
OWNER: TOWN OF MORIAH, NY 
 
CONTRACTOR:       TBA 
 
OWNER’S CONSTRUCTION CONTRACT IDENTIFICATION:      P-0118-2018 
 
EFFECTIVE DATE OF THE CONSTRUCTION CONTRACT:           TBA 
 
ENGINEER:       TBA 
 
NOTICE DATE: 
 
To:    Town of Moriah      
  Owner  
 
 
And  To:  TBA      
  Contractor 
 
 
From:     TBA      
  Engineer 
 
The Engineer hereby gives notice to the above Owner and Contractor that Engineer has recommended final 
payment of Contractor, and that the Work furnished and performed by Contractor under the above 
Construction Contract is acceptable, expressly subject to the provisions of the related Contract Documents, 
the Agreement between Owner and Engineer for Professional Services dated ______, and the following 
terms and conditions of this Notice: 
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CONDITIONS OF NOTICE OF ACCEPTABILITY OF WORK 

 
 The Notice of Acceptability of Work (“Notice”) is expressly made subject to the following terms 
and conditions to which all those who receive said Notice and rely thereon agree: 
 

1. This Notice is given with the skill and care ordinarily used by members of the engineering 
profession practicing under similar conditions at the same time and in the same locality. 

2. This Notice reflects and is an expression of the Engineer’s professional opinion. 

3. This Notice is given as to the best of Engineer’s knowledge, information, and belief as of 
the Notice Date.  

4. This Notice is based entirely on and expressly limited by the scope of services Engineer 
has been employed by Owner to perform or furnish during construction of the Project 
(including observation of the Contractor’s work) under Engineer’s Agreement with 
Owner, and applies only to facts that are within Engineer’s knowledge or could 
reasonably have been ascertained by Engineer as a result of carrying out the 
responsibilities specifically assigned to Engineer under such Agreement. 

5. This Notice is not a guarantee or warranty of Contractor’s performance under the 
Construction Contract, an acceptance of Work that is not in accordance with the related 
Contract Documents, including but not limited to defective Work discovered after final 
inspection, nor an assumption of responsibility for any failure of Contractor to furnish and 
perform the Work thereunder in accordance with the Construction Contract Documents, 
or to otherwise comply with the Construction Contract Documents or the terms of any 
special guarantees specified therein. 

6. This Notice does not relieve Contractor of any surviving obligations under the 
Construction Contract, and is subject to Owner’s reservations of rights with respect to 
completion and final payment. 

 
  

By: 
 
 

  
 

Title: 

 
 
 

  
 

Dated: 
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This is EXHIBIT F, consisting of 1   pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated [            ]. 

 
Construction Cost Limit   
 
Paragraph 5.02 of the Agreement is supplemented to include the following agreement of the parties: 
 
F5.02 Designing to Construction Cost Limit 
 

A. Owner and Engineer hereby agree to a Construction Cost limit in the amount of $[            ].   

B. A bidding or negotiating contingency of [    ] percent will be added to any Construction Cost 
limit established. 

C. The acceptance by Owner at any time during Basic Services of a revised opinion of probable 
Construction Cost in excess of the then-established Construction Cost limit will constitute a 
corresponding increase in the Construction Cost limit. 

D. Engineer will be permitted to determine what types and quality of materials, equipment and 
component systems are to be included in the Drawings and Specifications.  Engineer may 
make reasonable adjustments in the scope, extent, and character of the Project to the extent 
consistent with the Project requirements and sound engineering practices, to bring the Project 
within the Construction Cost limit. 

E. If the Bidding or Negotiating Phase has not commenced within three months after completion 
of the Final Design Phase, or if industry-wide prices are changed because of unusual or 
unanticipated events affecting the general level of prices or times of delivery in the 
construction industry, the established Construction Cost limit will not be binding on Engineer.  
In such cases, Owner shall consent to an adjustment in the Construction Cost limit 
commensurate with any applicable change in the general level of prices in the construction 
industry between the date of completion of the Final Design Phase and the date on which 
proposals or Bids are sought. 

F. If the lowest bona fide proposal or Bid exceeds the established Construction Cost limit, Owner 
shall (1) give written approval to increase such Construction Cost limit, or (2) authorize 
negotiating or rebidding the Project within a reasonable time, or (3) cooperate in revising the 
Project's scope, extent, or character to the extent consistent with the Project’s requirements and 
with sound engineering practices.  In the case of (3), Engineer shall modify the Construction 
Contract Documents as necessary to bring the Construction Cost within the Construction Cost 
Limit.  Owner shall pay Engineer’s cost to provide such modification services, including the 
costs of the services of its Consultants, all overhead expenses reasonably related thereto, and 
Reimbursable Expenses, but without profit to Engineer on account of such services.  The 
providing of such services will be the limit of Engineer’s responsibility in this regard and, 
having done so, Engineer shall be entitled to payment for services and expenses in accordance 
with this Agreement and will not otherwise be liable for damages attributable to the lowest 
bona fide proposal or bid exceeding the established Construction Cost limit. 
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This is EXHIBIT G, consisting of   3 pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018. 

 
Insurance 
 
Paragraph 6.05 of the Agreement is supplemented to include the following agreement of the parties: 
 
G6.05 Insurance 
 

A. The limits of liability for the insurance required by Paragraph 6.05.A and 6.05.B of the 
Agreement are as follows: 

1. By Engineer: 

a. Workers’ Compensation:  Statutory  

b. Employer’s Liability -- 

1) Bodily injury, each accident:  $100,000.00 
2) Bodily injury by disease, each employee:  $50,000.00 
3) Bodily injury/disease, aggregate:  $100,000.00 

 
c. General Liability -- 

1) Each Occurrence (Bodily Injury and Property Damage):  $1,000,000.00 
2) General Aggregate:                  $2,000,000.00 

 
d. Excess or Umbrella Liability --   

1) Per Occurrence:  $1,000,000.00 
2) General Aggregate:  $1,000,000.00 

 
Automobile Liability --Combined Single Limit (Bodily Injury and Property 
Damage):    $1,000,000.00 

 
e. Professional Liability – 

1) Each Claim Made  $1,000,000.00 
2) Annual Aggregate  $2,000,000.00 

 
f. Other (specify):                 $[            ] 
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2. By Owner: 

a. Workers’ Compensation:    Statutory  

b. Employer’s Liability -- 

1) Bodily injury, Each Accident  $100,000.00 
2) Bodily injury by Disease, Each Employee  $500,000.00 
3) Bodily injury/Disease, Aggregate   $100,000.00 

 
c. General Liability --  

1) General Aggregate:                  $2,000,000.00 
2) Each Occurrence (Bodily Injury and Property Damage):  $1,000,000.00 

  
 

d. Excess Umbrella Liability 

1) Per Occurrence:  $1,000,000.00 
2) General Aggregate:  $1,000,000.00 

 
Automobile Liability – Combined Single Limit (Bodily Injury and Property 

Damage):    $1,000,000.00 

 
e. Other (specify):                 $[            ] 
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B. Additional Insureds: 

1. The following individuals or entities are to be listed on Owner’s general liability policies 
of insurance as additional insureds: 

 
 
a. 

   
 
TBA 

  Engineer 
 
 
b. 

  
 
 

  Engineer’s Consultant 
 
 
c. 

  
 
 

  Engineer’s Consultant 
 

d.  [            ] 
 
 

  [other] 
 

2. During the term of this Agreement the Engineer shall notify Owner of any other 
Consultant to be listed as an additional insured on Owner’s general liability policies of 
insurance. 

3. The Owner shall be listed on Engineer’s general liability policy as provided in 
Paragraph 6.05.A. 
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This is EXHIBIT H, consisting of 2 pages, referred 
to in and part of the Agreement between Owner 
and Engineer for Professional Services dated 
December 1st, 2018. 

 
 
Dispute Resolution 
 
Paragraph 6.09 of the Agreement is supplemented to include the following agreement of the parties: 
 
[NOTE TO USER: Select one of the two alternatives provided.] 
 
H6.08 Dispute Resolution 
 

A. Mediation:  Owner and Engineer agree that they shall first submit any and all unsettled claims, 
counterclaims, disputes, and other matters in question between them arising out of or relating to 
this Agreement or the breach thereof (“Disputes”) to mediation by [here insert name of mediator, 
or mediation service].  Owner and Engineer agree to participate in the mediation process in good 
faith.  The process shall be conducted on a confidential basis, and shall be completed within 120 
days.  If such mediation is unsuccessful in resolving a Dispute, then (1) the parties may mutually 
agree to a dispute resolution of their choice, or (2) either party may seek to have the Dispute 
resolved by a court of competent jurisdiction. 

[or] 
 

A. Arbitration:  All Disputes between Owner and Engineer shall be settled by arbitration in 
accordance with the [insert the name of a specified arbitration service or organization here] rules 
effective at the Effective Date, subject to the conditions stated below.  This agreement to arbitrate 
and any other agreement or consent to arbitrate entered into in accordance with this Paragraph 
H6.09.A will be specifically enforceable under prevailing law of any court having jurisdiction. 

1. Notice of the demand for arbitration must be filed in writing with the other party to the 
Agreement and with the [specified arbitration service or organization].  The demand must be 
made within a reasonable time after the Dispute has arisen.  In no event may the demand for 
arbitration be made after the date when institution of legal or equitable proceedings based on 
such Dispute would be barred by the applicable statute of limitations. 

2. All demands for arbitration and all answering statements thereto which include any monetary 
claims must contain a statement that the total sum or value in controversy as alleged by the 
party making such demand or answering statement is not more than       $[            ] (exclusive 
of interest and costs).  The arbitrators will not have jurisdiction, power, or authority to 
consider, or make findings (except in denial of their own jurisdiction) concerning any Dispute 
if the amount in controversy in such Dispute is more than $[            ] (exclusive of interest and 
costs), or to render a monetary award in response thereto against any party which totals more 
than $[            ] (exclusive of interest and costs).  Disputes that are not subject to arbitration 
under this paragraph may be resolved in any court of competent jurisdiction.  

3. The rules of any arbitration shall be supplemented to include the following: The award 
rendered by the arbitrators shall be in writing, and shall include (a) a precise breakdown of the 
award, and (b) a written explanation of the award specifically citing the Agreement provisions 
deemed applicable and relied on in making the award. 
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4. The award rendered by the arbitrators will be consistent with the Agreement of the parties and 
final, and judgment may be entered upon it in any court having jurisdiction thereof, and will 
not be subject to appeal or modification. 

5. If a Dispute in question between Owner and Engineer involves the work of a Contractor, 
Subcontractor, or consultants to the Owner or Engineer (each a “Joinable Party”), and such 
Joinable Party has agreed contractually or otherwise to participate in a consolidated arbitration 
concerning this Project, then either Owner or Engineer may join such Joinable Party as a party 
to the arbitration between Owner and Engineer hereunder.  Nothing in this Paragraph 
H6.09.A.5 nor in the provision of such contract consenting to joinder shall create any claim, 
right, or cause of action in favor of the Joinable Party and against Owner or Engineer that 
does not otherwise exist. 
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This is EXHIBIT I, consisting of [    ] pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated August 17th, 
2018..  

 
 
Limitations of Liability 
 
Paragraph 6.11 of the Agreement is supplemented to include the following agreement of the parties: 
 

A. Limitation of Engineer’s Liability 

 
1. Engineer’s Liability Limited to Stated Amount, or Amount of Engineer’s Compensation:  

To the fullest extent permitted by Laws and Regulations, and notwithstanding any other 
provision of this Agreement, the total liability, in the aggregate, of Engineer and 
Engineer’s officers, directors, members, partners, agents, employees, and  Consultants,  to 
Owner and anyone claiming by, through, or under Owner for any and all injuries, claims, 
losses, expenses, costs, or damages whatsoever arising out of, resulting from, or in any 
way related to the Project, Engineer’s or its Consultants’ services. or this  Agreement, 
from any cause or causes whatsoever, including but not limited to the negligence, 
professional errors or omissions, strict liability, breach of contract, indemnity obligations, 
or warranty express or implied, of Engineer or Engineer’s officers, directors, members, 
partners, agents, employees, or Consultants, shall not exceed the total amount of $[            
] or the total compensation received by Engineer under this Agreement, whichever is 
greater.  Higher limits are available for an additional fee.    

 
2. Exclusion of Special, Incidental, Indirect, and Consequential Damages:  To the fullest 

extent permitted by Laws and Regulations, and notwithstanding any other provision in the 
Agreement, consistent with the terms of Paragraph 6.11, the Engineer and Engineer’s 
officers, directors, members, partners, agents, Consultants, and employees shall not be 
liable to Owner or anyone claiming by, through, or under Owner for any and all claims 
for or entitlement to special, incidental, indirect, or consequential damages arising out of, 
resulting from, or in any way related to this Agreement or the Project, from any cause or 
causes,  including but not limited to: 

[NOTE TO USER: List here particular types of damages that may be of special 
concern because of the nature of the project or specific circumstances, e.g., cost 
of replacement power, loss of use of equipment or of the facility, loss of profits or 
revenue, loss of financing, regulatory fines, etc.] 
 

 
B. Indemnification by Owner:  To the fullest extent permitted by Laws and Regulations, 

Owner shall indemnify and hold harmless Engineer and its officers, directors, members, 
partners, agents, employees, and Consultants from and against any and all claims, costs, 
losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals, and all court, arbitration, or other dispute 
resolution costs) arising out of or relating to the Project, provided that any such claim, cost, 
loss, or damage is attributable to bodily injury, sickness, disease, or death or to injury to or 
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destruction of tangible property (other than the Work itself), including the loss of use 
resulting therefrom, but only to the extent caused by any negligent act or omission of 
Owner or Owner’s officers, directors, members, partners, agents, employees, consultants, or 
others retained by or under contract to the Owner with respect to this Agreement or to the 
Project. 
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This is EXHIBIT J, consisting of [ 1 ] pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018.  

 
 
Special Provisions 
 
Paragraph(s) A. 1.03 of the Agreement is/are amended to include the following agreement(s) of the parties: 
 
 
 

SEE EXHIBIT ATTAHCED FOR ADDITONAL TERMS & CONDITIONS FOR THE 
TOWN.  
 
ALSO SEE EXHIBIT P., “ENGINEER’S ORIGINATING PROPOSAL” FOR SCOPE AND 
COST PROPOSAL ELEMENTS, ALSO INCLUDED IN THIS CONTRACT.  
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This is EXHIBIT K, consisting of [    ] pages, 
referred to in and part of the Agreement 
between Owner and Engineer for 
Professional Services dated December 1st, 
2018.  

 
AMENDMENT TO OWNER-ENGINEER AGREEMENT 

Amendment No. _____ 
 

The Effective Date of this Amendment is: ______. 
 

Background Data  
  
 Effective Date of Owner-Engineer Agreement:  
 
 Owner:        TOWN OF MORIAH, NY 
 
 Engineer: TBA  
 
 Project:    TOWN OF MORIAH TARBELL HILL PUMP STATION UPGRADES 
   
Nature of Amendment: [Check those that are applicable and delete those that are inapplicable.] 
 

____ Additional Services to be performed by Engineer 

____ Modifications to services of Engineer 

____ Modifications to responsibilities of Owner 

____ Modifications of payment to Engineer 

____ Modifications to time(s) for rendering services 

____ Modifications to other terms and conditions of the Agreement 

Description of Modifications: 

Here describe the modifications, in as much specificity and detail as needed.  Use an 
attachment if necessary. 

 
Agreement Summary: 
 
     Original agreement amount:    $_____________ 
     Net change for prior amendments:               $_____________ 
     This amendment amount:                $_____________ 
     Adjusted Agreement amount:               $_____________ 
 
     Change in time for services (days or date, as applicable): ______ 
 
 

The foregoing Agreement Summary is for reference only and does not alter the terms of the Agreement, 
including those set forth in Exhibit C. 
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Owner and Engineer hereby agree to modify the above-referenced Agreement as set forth in this 
Amendment.  All provisions of the Agreement not modified by this or previous Amendments remain in 
effect.   
 
 
OWNER: TOWN OF MORIAH, NY  ENGINEER: TBA 
 
 

  

 
 
By: 

 
 

 

By: 

 
 

 
 
Print 
name: 

 
 
 
HON. THOMAS SCOZZAFAVA 

  
 
Print 
name: 

 

 
 
Title: 

 
 
TOWN SUPERVISOR 

  
 
Title: 

 
 

 
 
Date Signed: 

 
 

  
 
Date Signed: 
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